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Re: Michael Turner; Richard Wilkson; Ryan Cole; Renata Moon vs. Washington Medical
Commission, Case #23-2-01316-03.

Dear Counsels,

Please accept this letter as my decision in the above-referenced matter.
1. BACKGROUND

The Court issued a written decision on September 11, 2023 regarding the Plaintiff’s Motion for
Declaratory and Injunction Relief.

On September 21, 2023, the Plaintiff’s filed a Motion for Reconsideration, pursuant to RCW
34.05.461, RCW 34.05.534 and RCW 34.05.570.

On September 28, 2023, the Defendant’s provided the Court with a response to the Plaintiff’s
Motion for Reconsideration.
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I1. LEGAL
A. Local Court Rules (LCR)

Local Rule 59 — New Trial, Reconsideration, and Amendment of Judgments.
According to LCR 59, it provides the following:
“...(b) Time for Motion.

(1) Motions for a new trial, reconsideration or for judgment NOV shall not be noted for
hearing at the time the motion and supporting documents are filed. See CR 59(b).

(2) Motions for a new trial, reconsideration or for judgment NOV shall be accompanied
by supporting documents to include; a statement of points and authorities, any other
relevant documents and a proposed order.

(c) Time for Serving Affidavits.

(1) On the same day the motion for a new trial, reconsideration or for judgment NOV and
supporting documents are filed or are sent by mail to be filed, the motion and supporting
documents, including a proposed order, shall be served, or caused to be served, on (1)
opposing counsel or the opposing party if not represented at the time of filing of the
motion, and (2) the appropriate judicial officer via Court Administration at e-mail:
Reconsideration-Revision@co.benton.wa.us. The proposed order shall be in WORD
format. Proof of service shall be timely filed with the clerk’s office.

(2) The opposing party has 10 days after service to file and serve opposing documents to
include: a statement of points and authorities, and other relevant documents and a
proposed order, on (i) opposing counsel or the opposing party if not represented at the
time of filing of the motion and (ii) the appropriate judicial officer via Court
Administration at email: Reconsideration-Revision@co.benton.wa.us. Proof of service
shall be timely filed with the court clerk’s office. The proposed order shall be in WORD
format. The 10-day period may be extended an additional 10 days for a total of 20 days
either by the court for good cause or by the parties’ written stipulation.

(e) Hearing on Motion.

(3) 'The judicial officer may (i) grant or deny the motion; or (ii) remand for further action
by the commissioner; or (iii) call for oral argument. If the judicial officer calls for oral
argument, the parties will be notified by Court Administration of the need to schedule a
special set hearing and will work with the Administrative Assistant to schedule the
special set hearing; when the date and time of the special set hearing are known, the
moving party shall file a note for special set hearing with the court clerk’s office, serve



the same on opposing counsel or the opposing party (if unrepresented) and provide a
copy of the same by e-mail to the Administrative Assistant. ...”

B. Superior Court Civil Rules.

Civil Rule 59 — New Trial. Reconsideration, and Amendment of Judgment

(a) Grounds for New Trial or Reconsideration. On the motion of the party aggrieved, a verdict
may be vacated, and a new trial granted to all or any of the parties, and on all issues, or on some
of the issues when such issues are clearly and fairly separable and distinct, or any other decision
or order may be vacated and reconsideration granted. Such motion may be granted for any one of
the following causes materially affecting the substantial rights of such parties:

(1) Irregularity in the proceedings of the court, jury or adverse party, or any order of the court, or
abuse of discretion, by which such party was prevented from having a fair trial;

(2) Misconduct of prevailing party or jury; and whenever any one or more of the jurors shall
have been induced to assent to any general or special verdict or to a finding on any question or
questions submitted to the jury by the court, other and different from the juror’s own
conclusions, and arrived at by a resort to the determination of chance or lot, such misconduct
may be proved by the affidavits of one or more of the jurors;

(3) Accident or surprise which ordinary prudence could not have guarded against;

(4) Newly discovered evidence, material for the party making the application, which the party
could not with reasonable diligence have discovered and produced at the trial;

(5) Damages so excessive or inadequate as unmistakably to indicate that the verdict must have
been the result of passion or prejudice;

(6) Error in the assessment of the amount of recovery whether too large or too small, when the
action is upon a contract, or for the injury or detention of property;

(7) That there is no evidence or reasonable inference from the evidence to justify the verdict or
the decision, or that it is contrary to law;

(8) Error in law occurring at the trial and objected to at the time by the party making the
application; or

(9) That substantial justice has not been done.

(b) Time for Motion; Contents of Motion. A motion for a new trial or for reconsideration shall be
filed not later than 10 days after the entry of the judgment, order, or other decision. The motion
shall be noted at the time it is filed, to be heard or otherwise considered within 30 days after the
entry of the judgment, order, or other decision, unless the court directs otherwise.
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A motion for a new trial or for reconsideration shall identify the specific reasons in fact and law
as to each ground on which the motion is based.

(c) Time for Serving Affidavits. When a motion for new trial is based on affidavits, they shall be
filed with the motion. The opposing party has 10 days after service to file opposing affidavits,
but that period may be extended for up to 20 days, either by the court for good cause or by the
parties’ written stipulation. The court may permit reply affidavits.

(d) On Initiative of Court. Not later than 10 days after entry of judgment, the court on its own
initiative may order a hearing on its proposed order for a new trial for any reason for which it
might have granted a new trial on motion of a party. After giving the parties notice and
opportunity to be heard, the court may grant a timely motion for a new trial for a reason not
stated in the motion. When granting a new trial on its own initiative or for a reason not stated in a
motion, the court shall specify the grounds in its order.

(e) Hearing on Motion. When a motion for reconsideration or for a new trial is filed, the judge by
whom it is to be heard may on the judge’s own motion or on application determine:

(1) Time of Hearing. Whether the motion shall be heard before the entry of judgment;

(2) Consolidation of Hearings. Whether the motion shall be heard before or at the same time as
the presentation of the findings and conclusions and/or judgment, and the hearing on any other
pending motion; and/or

(3) Nature of Hearing. Whether the motion or motions and presentation shall be heard on oral
argument or submitted on briefs, and if on briefs, shall fix the time within which the briefs shall
be served and filed.

(f) Statement of Reasons. In all cases where the trial court grants a motion for a new trial, it shall,
in the order granting the motion, state whether the order is based upon the record or upon facts
and circumstances outside the record that cannot be made a part thereof. If the order is based
upon the record, the court shall give definite reasons of law and facts for its order. If the order is
based upon matters outside the record, the court shall state the facts and circumstances upon
which it relied.

(g) Reopening Judgment. On a motion for a new trial in an action tried without a jury, the court
may open the judgment if one has been entered, take additional testimony, amend findings of
fact and conclusions of law or make new findings and conclusions, and direct the entry of a new
judgment.

(h) Mation To Alter or Amend Judgment. A motion to alter or amend the judgment shall be filed
not later than 10 days after entry of the judgment.



(i) Alternative Motions, etc. Alternative motions for judgment as a matter of law and for a new
trial may be made in accordance with rule 50(c).

(j) Limit on Motions. If a motion for reconsideration, or for a new trial, or for judgment as a
matter of law, is made and heard before the entry of the judgment, no further motion may be
made without leave of the court first obtained for good cause shown: (1) for a new trial, (2)
pursuant to sections (g), (h), and (1) of this rule, or (3) under rule 52(b).

Civil Rule (CR) 65 - Injunctions.

(a) Preliminary Injunction.
(1) Notice. No preliminary injunction shall be issued without notice to the adverse party.

(2) Consolidation of Hearing With Trial on Merits. Before or after the commencement of the
hearing of an application for a preliminary injunction, the court may order the trial of the action
on the merits to be advanced and consolidated with the hearing of the application. Even when
this consolidation is not ordered, any evidence received upon an application for a preliminary
injunction which would be admissible upon the trial on the merits becomes part of the record on
the trial and need not be repeated upon the trial. This subsection shall be so construed and
applied as to save to the parties any rights they may have to trial by jury.

(b) Temporary Restraining Order; Notice; Hearing; Duration. A temporary restraining order may
be granted without written or oral notice to the adverse party or the adverse party’s attorney only
if (1) it clearly appears from specific facts shown by affidavit or by the verified complaint that
immediate and irreparable injury, loss, or damage will result to the applicant before the adverse
party her or his attorney can be heard in opposition, and (2) the applicant’s attorney certifies to
the court in writing the efforts, if any, which have been made to give the notice and the reasons
supporting the applicant’s claim that notice should not be required. Every temporary restraining
order granted without notice shall be endorsed with the date and hour of issuance; shall be filed
forthwith in the clerk's office and entered of record; shall define the injury and state why it is
irreparable and why the order was granted without notice; and shall expire by its terms within
such time after entry, not to exceed 14 days, as the court fixes, unless within the time so fixed the
order, for good cause shown, is extended for a like period or unless the party against whom the
order is directed consents that it may be extended for a longer period. The reasons for the
extension shall be entered of record. In case a temporary restraining order is granted without
notice, the motion for a preliminary injunction shall be set down for hearing at the earliest
possible time and takes precedence over all matters except older matters of the same character;
and when the motion comes on for hearing the party who obtained the temporary restraining
order shall proceed with the application for a preliminary injunction and, if the party does not do
so, the court shall dissolve the temporary restraining order. On 2 days' notice to the party who
obtained the temporary restraining order without notice or on such shorter notice to that party as
the court may prescribe, the adverse party may appear and move its dissolution or modification
and in that event the court shall proceed to hear and determine such motion as expeditiously as
the ends of justice require.



(c) Security. Except as otherwise provided by statute, no restraining order or preliminary
injunction shall issue except upon the giving of security by the applicant, in such sum as the
court deems proper, for the payment of such costs and damages as may be incurred or suffered
by any party who is found to have been wrongfully enjoined or restrained. No such security shall
be required of the United States or of an officer or agency thereof. Pursuant to RCW 4.92.080 no
security shall be required of the State of Washington, municipal corporations or political
subdivisions of the State of Washington.

The provisions of rule 65.1 apply to a surety upon a bond or undertaking under this rule.

(d) Form and Scope. Every order granting an injunction and every restraining order shall set
forth the reasons for its issuance; shall be specific in terms; shall describe in reasonable detail,
and not by reference to the complaint or other document, the act or acts sought to be restrained;
and is binding only upon the parties to the action, their officers, agents, servants, employees, and
attorneys, and upon those persons in active concert or participation with them who receive actual
notice of the order by personal service or otherwise.

(e) Statutes. These rules are intended to supplement and not to modify any statute prescribing the
basis for obtaining injunctive relief. These rules shall prevail over statutes if there are procedural
conflicts.

C. Revised Code of Washington (RCW)

RCW 7.24.010 - Authority of courts to render.

Courts of record within their respective jurisdictions shall have power to declare rights, status
and other legal relations whether or not further relief is or could be claimed. An action or
proceeding shall not be open to objection on the ground that a declaratory judgment or decree is
prayed for. The declaration may be either affirmative or negative in form and effect; and such
declarations shall have the force and effect of a final judgment or decree.

RCW 7.24.020 - Rights and status under written instruments, statutes, ordinances.

A person interested under a deed, will, written contract or other writings constituting a contract,
or whose rights, status or other legal relations are affected by a statute, municipal ordinance,
contract or franchise, may have determined any question of construction or validity arising under
the instrument, statute, ordinance, contract or franchise and obtain a declaration of rights, status
or other legal relations thereunder.

RCW 7.24.146 - Application of chapter—Validation of proceedings.

This chapter shall apply to all actions and proceedings now pending in the courts of record of the
state of Washington seeking relief under the terms of the uniform declaratory judgments act [this
chapter]; and all judgments heretofore rendered; and all such actions and proceedings heretofore
instituted and now pending in said courts of record of the state of Washington, seeking such
relief, are hereby validated, and the respective courts of record in said actions shall have
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jurisdiction and power to proceed in said actions and to declare the rights, status and other legal
relations sought to have been declared in said pending actions and proceedings in accordance
with the provisions of said chapter. This chapter does not apply to state agency action reviewable
under chapter 34.05 RCW.

RCW 7.40.020 — Injunction - Grounds for issuance.

When it appears by the complaint that the plaintiff is entitled to the relief demanded and the
relief, or any part thereof, consists in restraining the commission or continuance of some act, the
commission or continuance of which during the litigation would produce great injury to the
plaintiff; or when during the litigation, it appears that the defendant is doing, or threatened, or is
about to do, or is procuring, or is suffering some act to be done in violation of the plaintiff's
rights respecting the subject of the action tending to render the judgment ineffectual; or where
such relief, or any part thereof, consists in restraining proceedings upon any final order or
judgment, an injunction may be granted to restrain such act or proceedings until the further order
of the court, which may afterwards be dissolved or modified upon motion. And where it appears
in the complaint at the commencement of the action, or during the pendency thereof, by affidavit,
that the defendant threatens, or is about to remove or dispose of his or her property with intent to
defraud his or her creditors, a temporary injunction may be granted to restrain the removal or
disposition of his or her property.

RCW 7.70.020 - Definitions.

As used in this chapter "health care provider" means either:

(1) A person licensed by this state to provide health care or related services including, but not
limited to, an acupuncturist or acupuncture and Eastern medicine practitioner, a physician,
osteopathic physician, dentist, nurse, optometrist, podiatric physician and surgeon, chiropractor,
physical therapist, psychologist, pharmacist, optician, physician assistant, midwife, osteopathic
physician's assistant, nurse practitioner, or physician's trained mobile intensive care paramedic,
including, in the event such person is deceased, his or her estate or personal representative;

(2) An employee or agent of a person described in part (1) above, acting in the course and scope
of his [or her] employment, including, in the event such employee or agent is deceased, his or her
estate or personal representative; or

(3) An entity, whether or not incorporated, facility, or institution employing one or more persons
described in part (1) above, including, but not limited to, a hospital, clinic, health maintenance
organization, or nursing home; or an officer, director, employee, or agent thereof acting in the
course and scope of his or her employment, including in the event such officer, director,
employee, or agent is deceased, his or her estate or personal representative.

RCW 7.70.030 - Propositions required to be established—Burden of proof.

No award shall be made in any action or arbitration for damages for injury occurring as the result
of health care which is provided after June 25, 1976, unless the plaintiff establishes one or more
of the following propositions:



(1) That injury resulted from the failure of a health care provider to follow the accepted standard

of care;
(2) That a health care provider promised the patient or his or her representative that the injury

suffered would not occur;
(3) That injury resulted from health care to which the patient or his or her representative did not

consent.
Unless otherwise provided in this chapter, the plaintiff shall have the burden of proving each fact

essential to an award by a preponderance of the evidence.

RCW 7.70.040 — Necessary elements of proof that injury resulted from failure to follow accepted
standard of care—COVID-19 pandemic.

(1) The following shall be necessary elements of proof that injury resulted from the failure of the
health care provider to follow the accepted standard of care:

(a) The health care provider failed to exercise that degree of care, skill, and learning expected of
a reasonably prudent health care provider at that time in the profession or class to which he or
she belongs, in the state of Washington, acting in the same or similar circumstances;

(b) Such failure was a proximate cause of the injury complained of.

(2)(a) The following shall be necessary elements of proof that injury resulted from the failure of
a health care provider to follow the accepted standard of care in acting or failing to act following
the proclamation of a state of emergency in all counties in the state of Washington by the
governor in response to the COVID-19 pandemic on February 29, 2020, and until the state of
emergency is terminated:

(i) The health care provider failed to exercise that degree of care, skill, and learning expected of
a reasonably prudent health care provider at that time in the profession or class to which he or
she belongs, in the state of Washington, acting in the same or similar circumstances, taking into
account whether the act or omission:

(A) Was in good faith based upon guidance, direction, or recommendations, including in interim
or preliminary form, published by the federal government, the state of Washington or
departments, divisions, agencies, or agents thereof, or local governments in the state of
Washington or departments, divisions, agencies, or agents thereof, in response to the COVID-19
pandemic and applicable to such health care provider; or

(B) Was due to a lack of resources including, but not limited to, available facility capacity, staff,
and supplies, directly attributable to the COVID-19 pandemic;

(ii) Such failure was a proximate cause of the injury complained of.

(b) The provisions in (a) of this subsection apply only if relevant to the determination of whether
the health care provider followed the standard of care, as determined by the court.

(c) If any health care provider presents evidence described in (a) of this subsection, the injured
patient or the patient's representative is permitted to present rebuttal evidence, so long as such
evidence is otherwise admissible.

RCW 18.71.002 - Purpose.

It is the purpose of the commission to regulate the competency and quality of professional health
care providers under its jurisdiction by establishing, monitoring, and enforcing qualifications for
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licensing, consistent standards of practice, continuing competency mechanisms, and discipline.
Rules, policies, and procedures developed by the commission must promote the delivery of
quality health care to the residents of the state of Washington.

RCW 18.71.003 - Declaration of purpose.

This chapter is passed:

(1) In the exercise of the police power of the state to protect public health, to promote the welfare
of the state, and to provide an adequate public agency to act as a disciplinary body for the
members of the medical profession licensed to practice medicine and surgery in this state;

(2) Because the health and well-being of the people of this state are of paramount importance;
(3) Because the conduct of members of the medical profession licensed to practice medicine and
surgery in this state plays a vital role in preserving the health and well-being of the people of the
state; and

(4) Because the agency which now exists to handie disciplinary proceedings for members of the
medical profession licensed to practice medicine and surgery in this state is ineffective and very
infrequently employed, and consequently there is no effective means of handling such
disciplinary proceedings when they are necessary for the protection of the public health.

RCW 18.71.010 - Definitions.

The definitions in this section apply throughout this chapter unless the context clearly requires
otherwise.

(1) "Commission" means the Washington medical commission.

(2) "Emergency medical care" or "emergency medical service" has the same meaning as in
chapter 18.73 RCW.

(3) "Maintenance of certification” means the satisfactory participation in a formal recertification
program to maintain board certification after initial certification from the American board of
medical specialties or other accrediting organization recognized by the commission.

(4) "Resident physician" means an individual who has graduated from a school of medicine
which meets the requirements set forth in RCW 18.71.055 and is serving a period of
postgraduate clinical medical training sponsored by a college or university in this state or by a
hospital accredited by this state. For purposes of this chapter, the term includes individuals
designated as intern or medical fellow.

(5) "Secretary" means the secretary of health.

RCW 18.71.015 - Commission established—Membership—Qualifications—Duties and
powers—Compensation—Order of removal—Vacancies.

The Washington medical commission is established, consisting of thirteen individuals licensed to
practice medicine in the state of Washington under this chapter, two individuals who are licensed
in the state of Washington as physician assistants under chapter 18.71A RCW, and six
individuals who are members of the public. At least two of the public members shall not be from
the health care industry. Each congressional district now existing or hereafter created in the state
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must be represented by at least one physician member of the commission. The terms of office of
members of the commission are not affected by changes in congressional district boundaries.
Public members of the commission may not be a member of any other health care licensing
board or commission, or have a fiduciary obligation to a facility rendering health services
regulated by the commission, or have a material or financial interest in the rendering of health
services regulated by the commission.

The members of the commission shall be appointed by the governor, and all terms of
appointment shall be for four years. The governor shall consider such physician and physician
assistant members who are recommended for appointment by the appropriate professional
associations in the state. No member may serve more than two consecutive full terms. Each
member shall hold office until a successor is appointed.

Each member of the commission must be an actual resident of this state, and, if a physician or
physician assistant, must have been licensed to practice medicine in this state for at least five
years.

The commission shall meet as soon as practicable after appointment and elect officers each year.
Meetings shall be held at least four times a year and at such place as the commission determines
and at such other times and places as the commission deems necessary. A majority of the
commission members appointed and serving constitutes a quorum for the transaction of
commission business.

The affirmative vote of a majority of a quorum of the commission is required to carry any
motion or resolution, to adopt any rule, or to pass any measure. The commission may appoint
panels consisting of at least three members. A quorum for the transaction of any business by a
panel is a minimum of three members. A majority vote of a quorum of the panel is required to
transact business delegated to it by the commission.

Each member of the commission shall be compensated in accordance with RCW 43.03.265 and
in addition thereto shall be reimbursed for travel expenses incurred in carrying out the duties of
the commission in accordance with RCW 43.03.050 and 43.03.060. Any such expenses shall be
paid from funds appropriated to the department of health.

Whenever the governor is satisfied that a member of a commission has been guilty of neglect of
duty, misconduct, or malfeasance or misfeasance in office, the governor shall file with the
secretary of state a statement of the causes for and the order of removal from office, and the
secretary shall forthwith send a certified copy of the statement of causes and order of removal to
the last known post office address of the member.

Vacancies in the membership of the commission shall be filled for the unexpired term by
appointment by the governor.

The members of the commission are immune from suit in an action, civil or criminal, based on
its disciplinary proceedings or other official acts performed in good faith as members of the
commission.
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Whenever the workload of the commission requires, the commission may request that the
secretary appoint pro tempore members of the commission. When serving, pro tempore members
of the commission have all of the powers, duties, and immunities, and are entitled to all of the
emoluments, including travel expenses, of regularly appointed members of the commission.

RCW 18.71.017 - Rules by commission—Successor to other boards.

(1) The commission may adopt such rules as are not inconsistent with the laws of this state as
may be determined necessary or proper to carry out the purposes of this chapter. The commission
is the successor in interest of the board of medical examiners and the medical disciplinary board.
All contracts, undertakings, agreements, rules, regulations, and policies continue in full force and
effect on July 1, 1994, unless otherwise repealed or rejected by this chapter or by the
commission.

(2) The commission may adopt rules governing the administration of sedation and anesthesia in
the offices of persons licensed under this chapter, including necessary training and equipment.

RCW 18.71.019 - Application of Uniform Disciplinary Act—Request for review of revocation
order.

The Uniform Disciplinary Act, chapter 18.130 RCW, governs unlicensed practice and the
issuance and denial of licenses and discipline of licensees under this chapter. When a panel of
the commission revokes a license, the respondent may request review of the revocation order of
the panel by the remaining members of the commission not involved in the initial investigation.
The respondent's request for review must be filed within twenty days of the effective date of the
order revoking the respondent's license. The review shall be scheduled for hearing by the
remaining members of the commission not involved in the initial investigation within sixty days.
The commission shall adopt rules establishing review procedures.

RCW 18.71.0195 - Disciplinary reports—Confidentiality—Immunity.

(1) The contents of any report filed under RCW 18.130.070 shall be confidential and exempt
from public disclosure pursuant to chapter 42.56 RCW, except that it may be reviewed (a) by the
licensee involved or his or her counsel or authorized representative who may submit any
additional exculpatory or explanatory statements or other information, which statements or other
information shall be included in the file, or (b) by a representative of the commission, or
investigator thereof, who has been assigned to review the activities of a licensed physician.
Upon a determination that a report is without merit, the commission's records may be purged of
information relating to the report.

(2) Every individual, medical association, medical society, hospital, ambulatory surgical facility,
medical service bureau, health insurance carrier or agent, professional liability insurance carrier,
professional standards review organization, agency of the federal, state, or local government, or
the entity established by RCW 18.71.300 and its officers, agents, and employees are immune
from civil liability, whether direct or derivative, for providing information to the commission
under RCW 18.130.070, or for which an individual health care provider has immunity under the
provisions of RCW 4.24.240, 4.24.250, or 4.24.260.
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RCW 18.71A.010 - Definitions.

The definitions set forth in this section apply throughout this chapter.

(1) "Commission" means the Washington medical commission.

(2) "Department" means the department of health.

(3) "Physician" means a physician licensed under chapter 18.57 or 18.71 RCW.

(4) "Physician assistant" means a person who is licensed by the commission to practice medicine
according to a practice agreement with one or more participating physicians, with at least one of
the physicians working in a supervisory capacity, and who is academically and clinically
prepared to provide health care services and perform diagnostic, therapeutic, preventative, and
health maintenance services.

(5) "Practice agreement" means an agreement entered under RCW 18.71A.120.

(6) "Practice medicine" has the meaning defined in RCW 18.71.011 and also includes the
practice of osteopathic medicine and surgery as defined in RCW 18.57.001.

(7) "Secretary" means the secretary of health or the secretary's designee.

RCW 18.71A.025 - Application of uniform disciplinary act.

(1) The uniform disciplinary act, chapter 18.130 RCW, governs the issuance and denial of
licenses and the discipline of licensees under this chapter.

(2) The commission shall consult with the board of osteopathic medicine and surgery when
investigating allegations of unprofessional conduct against a licensee who has a supervising
physician licensed under chapter 18.57 RCW.

RCW 18.120.010 - Purpose—Criteria.

(1) The purpose of this chapter is to establish guidelines for the regulation of health professions
not licensed or regulated prior to July 24, 1983, and those licensed or regulated health
professions which seek to substantially increase their scope of practice: PROVIDED, That the
provisions of this chapter are not intended and shall not be construed to: (a) Apply to any
regulatory entity created prior to July 24, 1983, except as provided in this chapter; (b) affect the
powers and responsibilities of the superintendent of public instruction or Washington
professional educator standards board under RCW 28A.410.210 and 28A.410.010; (c) apply to
or interfere in any way with the practice of religion or to any kind of treatment by prayer; and (d)
apply to any remedial or technical amendments to any statutes which licensed or regulated
activity before July 24, 1983. The legislature believes that all individuals should be permitted to
enter into a health profession unless there is an overwhelming need for the state to protect the
interests of the public by restricting entry into the profession. Where such a need is identified, the
regulation adopted by the state should be set at the least restrictive level consistent with the
public interest to be protected.

(2) It is the intent of this chapter that no regulation shall, after July 24, 1983, be imposed upon
any health profession except for the exclusive purpose of protecting the public interest. All bills
introduced in the legislature to regulate a health profession for the first time should be reviewed
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according to the following criteria. A health profession should be regulated by the state only
when:

(a) Unregulated practice can clearly harm or endanger the health, safety, or welfare of the public,
and the potential for the harm is easily recognizable and not remote or dependent upon tenuous
argument;

(b) The public needs and can reasonably be expected to benefit from an assurance of initial and
continuing professional ability; and

(c) The public cannot be effectively protected by other means in a more cost-beneficial manner.
(3) After evaluating the criteria in subsection (2) of this section and considering governmental
and societal costs and benefits, if the legislature finds that it is necessary to regulate a health
profession not previously regulated by law, the least restrictive alternative method of regulation
should be implemented, consistent with the public interest and this section:

(a) Where existing common law and statutory civil actions and criminal prohibitions are not
sufficient to eradicate existing harm, the regulation should provide for stricter civil actions and
criminal prosecutions;

(b) Where a service is being performed for individuals involving a hazard to the public health,
safety, or welfare, the regulation should impose inspection requirements and enable an
appropriate state agency to enforce violations by injunctive relief in court, including, but not
limited to, regulation of the business activity providing the service rather than the employees of
the business;

(c) Where the threat to the public health, safety, or economic well-being is relatively small as a
result of the operation of the health profession, the regulation should implement a system of
registration;

(d) Where the consumer may have a substantial basis for relying on the services of a practitioner,
the regulation should implement a system of certification; or

(¢) Where apparent that adequate regulation cannot be achieved by means other than licensing,
the regulation should implement a system of licensing.

RCW 18.130.010 - Intent.

It is the intent of the legislature to strengthen and consolidate disciplinary and licensure
procedures for the licensed health and health-related professions and businesses by providing a
uniform disciplinary act with standardized procedures for the licensure of health care
professionals and the enforcement of laws the purpose of which is to assure the public of the
adequacy of professional competence and conduct in the healing arts.

It is also the intent of the legislature that all health and health-related professions newly
credentialed by the state come under the Uniform Disciplinary Act.

Further, the legislature declares that the addition of public members on all health care
commissions and boards can give both the state and the public, which it has a statutory
responsibility to protect, assurances of accountability and confidence in the various practices of
health care.

RCW 18.130.020 - Definitions.
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The definitions in this section apply throughout this chapter unless the context clearly requires
otherwise.

(1) "Board" means any of those boards specified in RCW 18.130.040.

(2) "Clinical expertise" means the proficiency or judgment that a license holder in a particular
profession acquires through clinical experience or clinical practice and that is not possessed by a
lay person.

(3) "Commission" means any of the commissions specified in RCW 18.130.040.

(4)(a) "Conversion therapy" means a regime that seeks to change an individual's sexual
orientation or gender identity. The term includes efforts to change behaviors or gender
expressions, or to eliminate or reduce sexual or romantic attractions or feelings toward
individuals of the same sex. The term includes, but is not limited to, practices commonly referred
to as "reparative therapy."

(b) "Conversion therapy" does not include counseling or psychotherapies that provide
acceptance, support, and understanding of clients or the facilitation of clients' coping, social
support, and identity exploration and development that do not seek to change sexual orientation
or gender identity.

(5) "Department"” means the department of health.

(6) "Disciplinary action" means sanctions identified in RCW 18.130.160.

(7) "Disciplining authority" means the agency, board, or commission having the authority to take
disciplinary action against a holder of, or applicant for, a professional or business license upon a
finding of a violation of this chapter or a chapter specified under RCW 18.130.040.

(8) "Health agency” means city and county health departments and the department of health.

(9) "License," "licensing," and "licensure" shall be deemed equivalent to the terms "license,"
"licensing," "licensure," "certificate," "certification," and "registration" as those terms are
defined in RCW 18.120.020.

(10) "Practice review" means an investigative audit of records related to the complaint, without
prior identification of specific patient or consumer names, or an assessment of the conditions,
circumstances, and methods of the professional's practice related to the complaint, to determine
whether unprofessional conduct may have been committed.

(11) "Secretary" means the secretary of health or the secretary's designee.

(12) "Standards of practice" means the care, skill, and learning associated with the practice of a
profession.

(13) "Unlicensed practice” means:

(a) Practicing a profession or operating a business identified in RCW 18.130.040 without holding
a valid, unexpired, unrevoked, and unsuspended license to do so; or

(b) Representing to a consumer, through offerings, advertisements, or use of a professional title
or designation, that the individual is qualified to practice a profession or operate a business
identified in RCW 18.130.040, without holding a valid, unexpired, unrevoked, and unsuspended
license to do so.

RCW 18.130.050 - Authority of disciplining authority.

**+% CHANGE IN 2023 *** (SEE 1724-S2.SL) ***
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Except as provided in RCW 18.130.062, the disciplining authority has the following authority:

(1) To adopt, amend, and rescind such rules as are deemed necessary to carry out this chapter;
(2) To investigate all complaints or reports of unprofessional conduct as defined in this chapter;
(3) To hold hearings as provided in this chapter;

(4) To issue subpoenas and administer oaths in connection with any investigation, consideration
of an application for license, hearing, or proceeding held under this chapter;

(5) To take or cause depositions to be taken and use other discovery procedures as needed in any
investigation, hearing, or proceeding held under this chapter;

(6) To compel attendance of witnesses at hearings;

(7) In the course of investigating a complaint or report of unprofessional conduct, to conduct
practice reviews and to issue citations and assess fines for failure to produce documents, records,
or other items in accordance with RCW 18.130.230;

(8) To take emergency action ordering summary suspension of a license, or restriction or
limitation of the license holder's practice pending proceedings by the disciplining authority.
Within fourteen days of a request by the affected license holder, the disciplining authority must
provide a show cause hearing in accordance with the requirements of RCW 18.130.135. In
addition to the authority in this subsection, a disciplining authority shall, except as provided in
RCW 9.97.020: ’

(a) Consistent with RCW 18.130.370, issue a summary suspension of the license or temporary
practice permit of a license holder prohibited from practicing a health care profession in another
state, federal, or foreign jurisdiction because of an act of unprofessional conduct that is
substantially equivalent to an act of unprofessional conduct prohibited by this chapter or any of
the chapters specified in RCW 18.130.040. The summary suspension remains in effect until
proceedings by the Washington disciplining authority have been completed;

(b) Consistent with RCW 18.130.400, issue a summary suspension of the license or temporary
practice permit if, under RCW 74.39A.051, the license holder is prohibited from employment in
the care of vulnerable adults based upon a department of social and health services' final finding
of abuse or neglect of a minor or abuse, abandonment, neglect, or financial exploitation of a
vulnerable adult. The summary suspension remains in effect until proceedings by the disciplining
authority have been completed,;

(9) To conduct show cause hearings in accordance with RCW 18.130.062 or 18.130.135 to
review an action taken by the disciplining authority to suspend a license or restrict or limit a
license holder's practice pending proceedings by the disciplining authority;

(10) To use a presiding officer as authorized in RCW 18.130.095(3) or the office of
administrative hearings as authorized in chapter 34.12 RCW to conduct hearings. Disciplining
authorities identified in RCW 18.130.040(2) shall make the final decision regarding disposition
of the license unless the disciplining authority elects to delegate in writing the final decision to
the presiding officer. Disciplining authorities identified in RCW 18.130.040(2)(b) may not
delegate the final decision regarding disposition of the license or imposition of sanctions to a
presiding officer in any case pertaining to standards of practice or where clinical expertise is
necessary, including deciding any motion that results in dismissal of any allegation contained in
the statement of charges. Presiding officers acting on behalf of the secretary shall enter initial
orders. The secretary may, by rulé, provide that initial orders in specified classes of cases may
become final without further agency action unless, within a specified time period:
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(a) The secretary upon his or her own motion determines that the initial order should be
reviewed; or

(b) A party to the proceedings files a petition for administrative review of the initial order;

(11) To use individual members of the boards to direct investigations and to authorize the
issuance of a citation under subsection (7) of this section. However, the member of the board
shall not subsequently participate in the hearing of the case;

(12) To enter into contracts for professional services determined to be necessary for adequate
enforcement of this chapter;

(13) To contract with license holders or other persons or organizations to provide services
necessary for the monitoring and supervision of license holders who are placed on probation,
whose professional activities are restricted, or who are for any authorized purpose subject to
monitoring by the disciplining authority;

(14) To adopt standards of professional conduct or practice;

(15) To grant or deny license applications, and in the event of a finding of unprofessional
conduct by an applicant or license holder, to impose any sanction against a license applicant or
license holder provided by this chapter. After January 1, 2009, all sanctions must be issued in
accordance with RCW 18.130.390;

(16) To restrict or place conditions on the practice of new licensees in order to protect the public
and promote the safety of and confidence in the health care system;

(17) To designate individuals authorized to sign subpoenas and statements of charges;

(18) To establish panels consisting of three or more members of the board to perform any duty or
authority within the board's jurisdiction under this chapter;

(19) To review and audit the records of licensed health facilities' or services' quality assurance
committee decisions in which a license holder's practice privilege or employment is terminated
or restricted. Each health facility or service shall produce and make accessible to the disciplining
authority the appropriate records and otherwise facilitate the review and audit. Information so
gained shall not be subject to discovery or introduction into evidence in any civil action pursuant
to RCW 70.41.200(3).

RCW 18.130.057 - Disciplining authority—Duties—Documents.

(1) A disciplining authority shall provide a person or entity making a complaint or report under
RCW 18.130.080 with a reasonable opportunity to supplement or amend the contents of the
complaint or report. The license holder must be provided an opportunity to respond to any
supplemental or amended complaint or report. The disciplining authority shall promptly respond
to inquiries made by the license holder or the person or entity making a complaint or report
regarding the status of the complaint or report.
(2)(a) Pursuant to chapter 42.56 RCW, following completion of an investigation or closure of a
report or complaint, the disciplining authority shall, upon request, provide the license holder or
the person or entity making the complaint or report with a copy of the file relating to the
complaint or report, including, but not limited to, any response submitted by the license holder
under RCW 18.130.095(1).
(b) The disciplining authority may not disclose documents in the file that:
(i) Contain confidential or privileged information regarding a patient other than the person
making the complaint or report; or
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(ii) Contain information exempt from public inspection and copying under chapter 42.56 RCW.
(c) The exemptions in (b) of this subsection are inapplicable to the extent that the relevant
information can be deleted from the documents in question.

(d) The disciplining authority may impose a reasonable charge for copying the file consistent
with the charges allowed for copying public records under RCW 42.56.120.

(3)(a) Prior to any final decision on any disciplinary proceeding before a disciplining authority,
the disciplining authority shall provide the person submitting the complaint or report or his or her
representative, if any, an opportunity to be heard through an oral or written impact statement
about the effect of the person's injury on the person and his or her family and on a recommended
sanction.

(b) If the license holder is not present at the disciplinary proceeding, the disciplining authority
shall transmit the impact statement to the license holder, who shall certify to the disciplining
authority that he or she has received it.

(c) For purposes of this subsection, representatives of the person submitting the complaint or
report include his or her family members and such other affected parties as may be designated by
the disciplining authority upon request.

(4) A disciplining authority shall inform, in writing, the license holder and person or entity
submitting the complaint or report of the final disposition of the complaint or report.

(5)(a) If the disciplining authority closes a complaint or report prior to issuing a statement of
charges under RCW 18.130.090 or a statement of allegations under RCW 18.130.172, the person
or entity submitting the report may, within thirty days of receiving notice under subsection (4) of
this section, request the disciplining authority to reconsider the closure of the complaint or report
on the basis of new information relating to the original complaint or report. A request for
reconsideration made under this subsection may only be brought in relation to the original
complaint and may only be brought one time.

(b) The disciplining authority shall, within thirty days of receiving the request for
reconsideration, notify the license holder of the request and the new information providing the
basis therefor. The license holder has thirty days to provide a response. The disciplining
authority shall notify the person or entity and the license holder in writing of its final decision on
the request for reconsideration, including an explanation of the reasoning behind the decision.

RCW 18.130.065 - Rules, policies, and orders—Secretary's role.

The secretary of health shall review and coordinate all proposed rules, interpretive statements,
policy statements, and declaratory orders, as defined in chapter 34.05 RCW, that are proposed
for adoption or issuance by any health profession board or commission vested with rule-making
authority identified under RCW 18.130.040(2)(b). The secretary shall review the proposed policy
statements and declaratory orders against criteria that include the effect of the proposed rule,
statement, or order upon existing health care policies and practice of health professionals. Within
thirty days of the receipt of a proposed rule, interpretive statement, policy statement, or
declaratory order from the originating board or commission, the secretary shall inform the board
or commission of the results of the review, and shall provide any comments or suggestions that
the secretary deems appropriate. Emergency rule making is not subject to this review process.
The secretary is authorized to adopt rules and procedures for the coordination and review under
this section.
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RCW 18.130.100 - Hearines—Adjudicative proceedings under chapter 34.05 RCW.

The procedures governing adjudicative proceedings before agencies under chapter 34.05 RCW,
the Administrative Procedure Act, govern all hearings before the disciplining authority. The
disciplining authority has, in addition to the powers and duties set forth in this chapter, all of the
powers and duties under chapter 34.05 RCW, which include, without limitation, all powers
relating to the administration of oaths, the receipt of evidence, the issuance and enforcing of
subpoenas, and the taking of depositions.

RCW 18.130.110 - Findings of fact—Order—Report.

(1) In the event of a finding of unprofessional conduct, the disciplining authority shall prepare
and serve findings of fact and an order as provided in chapter 34.05 RCW, the Administrative
Procedure Act. If the license holder or applicant is found to have not committed unprofessional
conduct, the disciplining authority shall forthwith prepare and serve findings of fact and an order
of dismissal of the charges, including public exoneration of the licensee or applicant. The
findings of fact and order shall be retained by the disciplining authority as a permanent record.

(2) The disciplining authority shall report the issuance of statements of charges and final orders
in cases processed by the disciplining authority to:

(a) The person or agency who brought to the disciplining authority's attention information which
resulted in the initiation of the case;

(b) Appropriate organizations, public or private, which serve the professions;

(c) The public. Notification of the public shall include press releases to appropriate local news
media and the major news wire services; and

(d) Counterpart licensing boards in other states, or associations of state licensing boards.

(3) This section shall not be construed to require the reporting of any information which is
exempt from public disclosure under chapter 42.56 RCW.

RCW 18.130.140 - Appeal.

An individual who has been disciplined, whose license has been denied, or whose license has
been granted with conditions by a disciplining authority may appeal the decision as provided in
chapter 34.05 RCW.

RCW 18.130.160 - Finding of unprofessional conduct—Orders—Sanctions—Stay—Costs—
Stipulations.

Upon a finding, after hearing, that a license holder has committed unprofessional conduct or is
unable to practice with reasonable skill and safety due to a physical or mental condition, the
disciplining authority shall issue an order including sanctions adopted in accordance with the
schedule adopted under RCW 18.130.390 giving proper consideration to any prior findings of
fact under RCW 18.130.110, any stipulations to informal disposition under RCW 18.130.172,
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and any action taken by other in-state or out-of-state disciplining authorities. The order must
provide for one or any combination of the following, as directed by the schedule, except as
provided in RCW 9.97.020:

(1) Revocation of the license;

(2) Suspension of the license for a fixed or indefinite term;

(3) Restriction or limitation of the practice;

(4) Requiring the satisfactory completion of a specific program of remedial education or
treatment;

(5) The monitoring of the practice by a supervisor approved by the disciplining authority;

(6) Censure or reprimand;

(7) Compliance with conditions of probation for a designated period of time;

(8) Payment of a fine for each violation of this chapter, not to exceed five thousand dollars per
violation. Funds received shall be placed in the health professions account;

(9) Denial of the license request;

(10) Corrective action;

(11) Refund of fees billed to and collected from the consumer;

(12) A surrender of the practitioner's license in lieu of other sanctions, which must be reported to
the federal data bank.

Any of the actions under this section may be totally or partly stayed by the disciplining authority.
Safeguarding the public's health and safety is the paramount responsibility of every disciplining
authority. In determining what action is appropriate, the disciplining authority must consider the
schedule adopted under RCW 18.130.390. Where the schedule allows flexibility in determining
the appropriate sanction, the disciplining authority must first consider what sanctions are
necessary to protect or compensate the public. Only after such provisions have been made may
the disciplining authority consider and include in the order requirements designed to rehabilitate
the license holder. All costs associated with compliance with orders issued under this section are
the obligation of the license holder. The disciplining authority may order permanent revocation
of a license if it finds that the license holder can never be rehabilitated or can never regain the
ability to practice with reasonable skill and safety.

Surrender or permanent revocation of a license under this section is not subject to a petition for
reinstatement under RCW 18.130.150.

The disciplining authority may determine that a case presents unique circumstances that the
schedule adopted under RCW 18.130.390 does not adequately address. The disciplining
authority may deviate from the schedule adopted under RCW 18.130.390 when selecting
appropriate sanctions, but the disciplining authority must issue a written explanation of the basis
for not following the schedule.

The license holder may enter into a stipulated disposition of charges that includes one or more of
the sanctions of this section, but only after a statement of charges has been issued and the license
holder has been afforded the opportunity for a hearing and has elected on the record to forego
such a hearing. The stipulation shall either contain one or more specific findings of
unprofessional conduct or inability to practice, or a statement by the license holder
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acknowledging that evidence is sufficient to justify one or more specified findings of
unprofessional conduct or inability to practice. The stipulation entered into pursuant to this
subsection shall be considered formal disciplinary action for all purposes.

RCW 18.130.180 - Unprofessional conduct.

*¥* CHANGE IN 2023 *** (SEE 1340-S.SL) ***
#%% CHANGE IN 2023 *** (SEE 5453-S8.SL) ***

The following conduct, acts, or conditions constitute unprofessional conduct for any license
holder under the jurisdiction of this chapter:

(1) The commission of any act involving moral turpitude, dishonesty, or corruption relating to
the practice of the person's profession, whether the act constitutes a crime or not. If the act
constitutes a crime, conviction in a criminal proceeding is not a condition precedent to
disciplinary action. Upon such a conviction, however, the judgment and sentence is conclusive
evidence at the ensuing disciplinary hearing of the guilt of the license holder of the crime
described in the indictment or information, and of the person's violation of the statute on which it
is based. For the purposes of this section, conviction includes all instances in which a plea of
guilty or nolo contendere is the basis for the conviction and all proceedings in which the sentence
has been deferred or suspended. Nothing in this section abrogates rights guaranteed under
chapter 9.96A RCW;

(2) Misrepresentation or concealment of a material fact in obtaining a license or in reinstatement
thereof;

(3) All advertising which is false, fraudulent, or misleading;

(4) Incompetence, negligence, or malpractice which results in injury to a patient or which creates
an unreasonable risk that a patient may be harmed. The use of a nontraditional treatment by itself
shall not constitute unprofessional conduct, provided that it does not result in injury to a patient
or create an unreasonable risk that a patient may be harmed;

(5) Suspension, revocation, or restriction of the individual's license to practice any health care
profession by competent authority in any state, federal, or foreign jurisdiction, a certified copy of
the order, stipulation, or agreement being conclusive evidence of the revocation, suspension, or
restriction;

(6) Except when authorized by *RCW 18.130.345, the possession, use, prescription for use, or
distribution of controlled substances or legend drugs in any way other than for legitimate or
therapeutic purposes, diversion of controlled substances or legend drugs, the violation of any
drug law, or prescribing controlled substances for oneself;

(7) Violation of any state or federal statute or administrative rule regulating the profession in
question, including any statute or rule defining or establishing standards of patient care or
professional conduct or practice;

(8) Failure to cooperate with the disciplining authority by:

() Not furnishing any papers, documents, records, or other items;

(b) Not furnishing in writing a full and complete explanation covering the matter contained in the
complaint filed with the disciplining authority;
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(c¢) Not responding to subpoenas issued by the disciplining authority, whether or not the recipient
of the subpoena is the accused in the proceeding; or

(d) Not providing reasonable and timely access for authorized representatives of the disciplining
authority seeking to perform practice reviews at facilities utilized by the license holder;

(9) Failure to comply with an order issued by the disciplining authority or a stipulation for
informal disposition entered into with the disciplining authority;

(10) Aiding or abetting an unlicensed person to practice when a license is required;

(11) Violations of rules established by any health agency;

(12) Practice beyond the scope of practice as defined by law or rule;

(13) Misrepresentation or fraud in any aspect of the conduct of the business or profession;

(14) Failure to adequately supervise auxiliary staff to the extent that the consumer’s health or
safety is at risk;

(15) Engaging in a profession involving contact with the public while suffering from a
contagious or infectious disease involving serious risk to public health;

(16) Promotion for personal gain of any unnecessary or inefficacious drug, device, treatment,
procedure, or service;

(17) Conviction of any gross misdemeanor or felony relating to the practice of the person's
profession. For the purposes of this subsection, conviction includes all instances in which a plea
of guilty or nolo contendere is the basis for conviction and all proceedings in which the sentence
has been deferred or suspended. Nothing in this section abrogates rights guaranteed under
chapter 9.96A RCW;

(18) The procuring, or aiding or abetting in procuring, a criminal abortion;

(19) The offering, undertaking, or agreeing to cure or treat disease by a secret method,
procedure, treatment, or medicine, or the treating, operating, or prescribing for any health
condition by a method, means, or procedure which the licensee refuses to divulge upon demand
of the disciplining authority;

(20) The willful betrayal of a practitioner-patient privilege as recognized by law;

(21) Violation of chapter 19.68 RCW or a pattern of violations of RCW 41.05.700(8),
48.43.735(8), 48.49.020, 48.49.030, 71.24.335(8), or 74.09.325(8);

(22) Interference with an investigation or disciplinary proceeding by willful misrepresentation of
facts before the disciplining authority or its authorized representative, or by the use of threats or
harassment against any patient or witness to prevent them from providing evidence ina
disciplinary proceeding or any other legal action, or by the use of financial inducements to any
patient or witness to prevent or attempt to prevent him or her from providing evidence in a
disciplinary proceeding;

(23) Current misuse of:

(a) Alcohol;

(b) Controlled substances; or

(¢) Legend drugs;

(24) Abuse of a client or patient or sexual contact with a client or patient;

(25) Acceptance of more than a nominal gratuity, hospitality, or subsidy offered by a
representative or vendor of medical or health-related products or services intended for patients,
in contemplation of a sale or for use in research publishable in professional journals, where a
conflict of interest is presented, as defined by rules of the disciplining authority, in consultation
with the department, based on recognized professional ethical standards;
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(26) Violation of RCW 18.130.420;
(27) Performing conversion therapy on a patient under age eighteen;
(28) Violation of RCW 18.130.430.

RCW 34.05.010 - Definitions.

The definitions in this section apply throughout this chapter unless the context clearly requires
otherwise.

(1) "Adjudicative proceeding" means a proceeding before an agency in which an opportunity for
hearing before that agency is required by statute or constitutional right before or after the entry of
an order by the agency. Adjudicative proceedings also include all cases of licensing and rate
making in which an application for a license or rate change is denied except as limited by RCW
66.08.150, or a license is revoked, suspended, or modified, or in which the granting of an
application is contested by a person having standing to contest under the law.

(2) "Agency" means any state board, commission, department, institution of higher education, or
officer, authorized by law to make rules or to conduct adjudicative proceedings, except those in
the legislative or judicial branches, the governor, or the attorney general except to the extent
otherwise required by law and any local governmental entity that may request the appointment of
an administrative law judge underchapter 42.41 RCW.

(3) "Agency action" means licensing, the implementation or enforcement of a statute, the
adoption or application of an agency rule or order, the imposition of sanctions, or the granting or
withholding of benefits.

Agency action does not include an agency decision regarding (a) contracting or procurement of
goods, services, public works, and the purchase, lease, or acquisition by any other means,
including eminent domain, of real estate, as well as all activities necessarily related to those
functions, or (b) determinations as to the sufficiency of a showing of interest filed in support ofa
representation petition, or mediation or conciliation of labor disputes or arbitration of labor
disputes under a collective bargaining law or similar statute, or (c) any sale, lease, contract, or
other proprietary decision in the management of public Jands or real property interests, or (d) the
granting of a license, franchise, or permission for the use of trademarks, symbols, and similar
property owned or controlled by the agency.

(4) "Agency head" means the individual or body of individuals in whom the ultimate legal
authority of the agency is vested by any provision of law. If the agency head is a body of
individuals, a majority of those individuals constitutes the agency head.

(5) "Entry" of an order means the signing of the order by all persons who are to sign the order, as
an official act indicating that the order is to be effective.

(6) "Filing" of a document that is required to be filed with an agency means delivery of the
document to a place designated by the agency by rule for receipt of official documents, or in the
absence of such designation, at the office of the agency head.

(7) "Institutions of higher education” are the University of Washington, Washington State
University, Central Washington University, Eastern Washington University, Westermn
Washington University, The Evergreen State College, the various community colleges, and the
governing boards of each of the above, and the various colleges, divisions, departments, or
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offices authorized by the governing board of the institution involved to act for the institution, all
of which are sometimes referred to in this chapter as "institutions."

(8) "Interpretive statement” means a written expression of the opinion of an agency, entitled an
interpretive statement by the agency head or its designee, as to the meaning of a statute or other
provision of law, of a court decision, or of an agency order.

(9)(a) "License" means a franchise, permit, certification, approval, registration, charter, or similar
form of authorization required by law, but does not include (i) a license required solely for
revenue purposes, or (ii) a certification of an exclusive bargaining representative, or similar
status, under a collective bargaining law or similar statute, or (iii) a license, franchise, or
permission for use of trademarks, symbols, and similar property owned or controlled by the
agency.

(b) "Licensing" includes the agency process respecting the issuance, denial, revocation,
suspension, or modification of a license.

(10) "Mail" or "send," for purposes of any notice relating to rule making or policy or interpretive
statements, means regular mail or electronic distribution, as provided in RCW 34.05.260.
"Electronic distribution" or "electronically” means distribution by email or fax.

(11)(a) "Order," without further qualification, means a written statement of particular
applicability that finally determines the legal rights, duties, privileges, immunities, or other legal
interests of a specific person or persons.

(b) "Order of adoption” means the official written statement by which an agency adopts, amends,
or repeals a rule.

(12) "Party to agency proceedings,” or "party" in a context so indicating, means:

(a) A person to whom the agency action is specifically directed; or

(b) A person named as a party to the agency proceeding or allowed to intervene or participate as
a party in the agency proceeding.

(13) "Party to judicial review or civil enforcement proceedings," or "party” in a context so
indicating, means:

(a) A person who files a petition for a judicial review or civil enforcement proceeding; or

(b) A person named as a party in a judicial review or civil enforcement proceeding, or allowed to
participate as a party in a judicial review or civil enforcement proceeding.

(14) "Person" means any individual, partnership, corporation, association, governmental
subdivision or unit thereof, or public or private organization or entity of any character, and
includes another agency.

(15) "Policy statement" means a written description of the current approach of an agency,
entitled a policy statement by the agency head or its designee, to implementation of a statute or
other provision of law, of a court decision, or of an agency order, including where appropriate
the agency's current practice, procedure, or method of action based upon that approach.

(16) "Rule" means any agency order, directive, or regulation of general applicability (a) the
violation of which subjects a person to a penalty or administrative sanction; (b) which
establishes, alters, or revokes any procedure, practice, or requirement relating to agency
hearings; (c) which establishes, alters, or revokes any qualification or requirement relating to the
enjoyment of benefits or privileges conferred by law; (d) which establishes, alters, or revokes
any qualifications or standards for the issuance, suspension, or revocation of licenses to pursue
any commercial activity, trade, or profession; or (e) which establishes, alters, or revokes any
mandatory standards for any product or material which must be met before distribution or sale.
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The term includes the amendment or repeal of a prior rule, but does not include (i) statements
concerning only the internal management of an agency and not affecting private rights or
procedures available to the public, (ii) declaratory rulings issued pursuant to RCW 34.05.240,
(iii) traffic restrictions for motor vehicles, bicyclists, and pedestrians established by the secretary
of transportation or his or her designee where notice of such restrictions is given by official
traffic control devices, or (iv) rules of institutions of higher education involving standards of
admission, academic advancement, academic credit, graduation and the granting of degrees,
employment relationships, or fiscal processes.

(17) "Rules review committee" or "committee” means the joint administrative rules review
committee created pursuant to RCW 34.05.610 for the purpose of selectively reviewing existing
and proposed rules of state agencies.

(18) "Rule making" means the process for formulation and adoption of a rule.

(19) "Service," except as otherwise provided in this chapter, means posting in the United States
mail, properly addressed, postage prepaid, or personal or electronic service. Service by mail is
complete upon deposit in the United States mail. Agencies may, by rule, authorize service by
electronic transmission, or by commercial parcel delivery company.

RCW 34.05.230 - Interpretive and policy statements.

(1) An agency is encouraged to advise the public of its current opinions, approaches, and likely
courses of action by means of interpretive or policy statements. Current interpretive and policy
statements are advisory only. To better inform and involve the public, an agency is encouraged
to convert long-standing interpretive and policy statements into rules.

(2) A person may petition an agency requesting the conversion of interpretive and policy
statements into rules. Upon submission, the agency shall notify the joint administrative rules
review committee of the petition. Within sixty days after submission of a petition, the agency
shall either deny the petition in writing, stating its reasons for the denial, or initiate rule-making
proceedings in accordance with this chapter.

(3) Each agency shall maintain a roster of interested persons, consisting of persons who have
requested in writing to be notified of all interpretive and policy statements issued by that agency.
Each agency shall update the roster periodically and eliminate persons who do not indicate a
desire to continue on the roster. Whenever an agency issues an interpretive or policy statement, it
shall send a copy of the statement to each person listed on the roster. The agency may charge a
nominal fee to the interested person for this service.

(4) Whenever an agency issues an interpretive or policy statement, it shall submit to the code
reviser for publication in the Washington State Register a statement describing the subject matter
of the interpretive or policy statement, and listing the person at the agency from whom a copy of
the interpretive or policy statement may be obtained.

RCW 34.05.240 - Declaratory order by agency—Petition.

(1) Any person may petition an agency for a declaratory order with respect to the applicability to
specified circumstances of a rule, order, or statute enforceable by the agency. The petition shall
set forth facts and reasons on which the petitioner relies to show:
(a) That uncertainty necessitating resolution exists;
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(b) That there is actual controversy arising from the uncertainty such that a declaratory order will
not be merely an advisory opinion;

(c) That the uncertainty adversely affects the petitioner;

(d) That the adverse effect of uncertainty on the petitioner outweighs any adverse effects on
others or on the general public that may likely arise from the order requested; and

(e) That the petition complies with any additional requirements established by the agency under
subsection (2) of this section.

(2) Each agency may adopt rules that provide for: (a) The form, contents, and filing of petitions
for a declaratory order; (b) the procedural rights of persons in relation thereto; and (c) the
disposition of those petitions. These rules may include a description of the classes of
circumstances in which the agency will not enter a declaratory order and shall be consistent with
the public interest and with the general policy of this chapter to facilitate and encourage agencies
to provide reliable advice.

(3) Within fifteen days after receipt of a petition for a declaratory order, the agency shall give
notice of the petition to all persons to whom notice is required by law, and may give notice to
any other person it deems desirable.

(4) RCW 34.05.410 through 34.05.494 apply to agency proceedings for declaratory orders only
to the extent an agency so provides by rule or order.

(5) Within thirty days after receipt of a petition for a declaratory order an agency, in writing,
shall do one of the following:

(a) Enter an order declaring the applicability of the statute, rule, or order in question to the
specified circumstances;

(b) Set the matter for specified proceedings to be held no more than ninety days after receipt of
the petition;

(c) Set a specified time no more than ninety days after receipt of the petition by which it will
enter a declaratory order; or

(d) Decline to enter a declaratory order, stating the reasons for its action.

(6) The time limits of subsection (5) (b) and (c) of this section may be extended by the agency
for good cause.

(7) An agency may not enter a declaratory order that would substantially prejudice the rights of a
person who would be a necessary party and who does not consent in writing to the determination
of the matter by a declaratory order proceeding.

(8) A declaratory order has'the same status as any other order entered in an agency adjudicative
proceeding. Each declaratory order shall contain the names of all parties to the proceeding on
which it is based, the particular facts on which it is based, and the reasons for its conclusions.

RCW 34.05.320 - Notice of proposed rule—Contents—Distribution by agency—Institutions of
higher education.

(1) At least twenty days before the rule-making hearing at which the agency receives public
comment regarding adoption of a rule, the agency shall cause notice of the hearing to be
published in the state register. The publication constitutes the proposal of a rule. The notice shall
include all of the following:
(a) A title, a description of the rule's purpose, and any other information which may be of
assistance in identifying the rule or its purpose;
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(b) Citations of the statutory authority for adopting the rule and the specific statute the rule is
intended to implement;

(c) A short explanation of the rule, its purpose, and anticipated effects, including in the case of a
proposal that would modify existing rules, a short description of the changes the proposal would
make, and a statement of the reasons supporting the proposed action;

(d) The agency personnel, with their office location and telephone number, who are responsible
for the drafting, implementation, and enforcement of the rule;

(¢) The name of the person or organization, whether private, public, or governmental, proposing
the rule;

(f) Agency comments or recommendations, if any, regarding statutory language, implementation,
enforcement, and fiscal matters pertaining to the rule;

(g) Whether the rule is necessary as the result of federal law or federal or state court action, and
if so, a citation to such law or court decision;

(h) When, where, and how persons may present their views on the proposed rule;

(i) The date on which the agency intends to adopt the rule;

(j) A copy of the small business economic impact statement prepared under chapter 19.85 RCW,
or a copy of the school district fiscal impact statement under RCW 28A.305.135 in the case of
the state board of education, or an explanation for why the agency did not prepare the statement;
(k) A statement indicating whether RCW 34.05.328 applies to the rule adoption; and

(D) If RCW 34.05.328 does apply, a statement indicating that a copy of the preliminary cost-
benefit analysis described in RCW 34.05.328(1)(c) is available.

(2)(a) Upon filing notice of the proposed rule with the code reviser, the adopting agency shall
have copies of the notice on file and available for public inspection. Except as provided in (b) of
this subsection, the agency shall forward three copies of the notice to the rules review committee.
(b) A pilot of at least ten agencies, including the departments of labor and industries, fish and
wildlife, revenue, ecology, retirement systems, and health, shall file the copies required under
this subsection, as well as under RCW 34.05.350 and 34.05.353, with the rules review committee
electronically for a period of four years from June 10, 2004. The office of regulatory assistance
shall negotiate the details of the pilot among the agencies, the legislature, and the code reviser.
(3) No later than three days after its publication in the state register, the agency shall cause either
a copy of the notice of proposed rule adoption, or a summary of the information contained on the
notice, to be mailed to each person, city, and county that has made a request to the agency for a
mailed copy of such notices. An agency may charge for the actual cost of providing a requesting
party mailed copies of these notices.

(4) In addition to the notice required by subsections (1) and (2) of this section, an institution of
higher education shall cause the notice to be published in the campus or standard newspaper of
the institution at least seven days before the rule-making hearing.

RCW 34.05.325 - Public participation—Concise explanatory statement.

(1) The agency shall make a good faith effort to insure that the information on the proposed rule
published pursuant to RCW 34.05.320 accurately reflects the rule to be presented and considered
at the oral hearing on the rule. Written comment about a proposed rule, including supporting
data, shall be accepted by an agency if received no later than the time and date specified in the
notice, or such later time and date established at the rule-making hearing.
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(2) The agency shall provide an opportunity for oral comment to be received by the agency in a
rule-making hearing.

(3) If the agency possesses equipment capable of receiving telefacsimile transmissions or
recorded telephonic communications, the agency may provide in its notice of hearing filed under
RCW 34.05.320 that interested parties may comment on proposed rules by these means. If the
agency chooses to receive comments by these means, the notice of hearing shall provide
instructions for making such comments, including, but not limited to, appropriate telephone
numbers to be used; the date and time by which comments must be received; required methods to
verify the receipt and authenticity of the comments; and any limitations on the number of pages
for telefacsimile transmission comments and on the minutes of tape recorded comments. The
agency shall accept comments received by these means for inclusion in the official record if the
comments are made in accordance with the agency's instructions.

(4) The agency head, a member of the agency head, or a presiding officer designated by the
agency head shall preside at the rule-making hearing. Rule-making hearings shall be open to the
public. The agency shall cause a record to be made of the hearing by stenographic, mechanical,
or electronic means. Regardless of whether the agency head has delegated rule-making authority,
the presiding official shall prepare a memorandum for consideration by the agency head,
summarizing the contents of the presentations made at the rule-making hearing, unless the
agency head presided or was present at substantially all of the hearings. The summarizing
memorandum is a public document and shall be made available to any person in accordance with
chapter 42.56 RCW.

(5) Rule-making hearings are legislative in character and shall be reasonably conducted by the
presiding official to afford interested persons the opportunity to present comment individually.
All comments by all persons shall be made in the presence and hearing of other attendees.
Written or electronic submissions may be accepted and included in the record. Rule-making
hearings may be continued to a later time and place established on the record without publication
of further notice under RCW 34.05.320.

(6)(a) Before it files an adopted rule with the code reviser, an agency shall prepare a concise
explanatory statement of the rule:

(i) Identifying the agency's reasons for adopting the rule;

(ii) Describing differences between the text of the proposed rule as published in the register and
the text of the rule as adopted, other than editing changes, stating the reasons for differences; and
(iii) Summarizing all comments received regarding the proposed rule, and responding to the
comments by category or subject matter, indicating how the final rule reflects agency
consideration of the comments, or why it fails to do so.

(b) The agency shall provide the concise explanatory statement to any person upon request or
from whom the agency received comment.

RCW 34.05.328 - Significant legislative rules, other selected rules.

(1) Before adopting a rule described in subsection (5) of this section, an agency must:
(a) Clearly state in detail the general goals and specific objectives of the statute that the rule
implements;
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(b) Determine that the rule is needed to achieve the general goals and specific objectives stated
under (a) of this subsection, and analyze alternatives to rule making and the consequences of not
adopting the rule;

(¢) Provide notification in the notice of proposed rule making under RCW 34.05.320 that a
preliminary cost-benefit analysis is available. The preliminary cost-benefit analysis must fulfill
the requirements of the cost-benefit analysis under (d) of this subsection. If the agency files a
supplemental notice under RCW 34.05.340, the supplemental notice must include notification
that a revised preliminary cost-benefit analysis is available. A final cost-benefit analysis must be
available when the rule is adopted under RCW 34.05.360;

(d) Determine that the probable benefits of the rule are greater than its probable costs, taking into
account both the qualitative and quantitative benefits and costs and the specific directives of the
statute being implemented;

() Determine, after considering alternative versions of the rule and the analysis required under
(b), (c), and (d) of this subsection, that the rule being adopted is the least burdensome alternative
for those required to comply with it that will achieve the general goals and specific objectives
stated under (a) of this subsection;

(f) Determine that the rule does not require those to whom it applies to take an action that
violates requirements of another federal or state law;

(g) Determine that the rule does not impose more stringent performance requirements on private
entities than on public entities unless required to do so by federal or state law;

(h) Determine if the rule differs from any federal regulation or statute applicable to the same
activity or subject matter and, if so, determine that the difference is justified by the following:

(i) A state statute that explicitly allows the agency to differ from federal standards; or

(ii) Substantial evidence that the difference is necessary to achieve the general goals and specific
objectives stated under (a) of this subsection; and

(i) Coordinate the rule, to the maximum extent practicable, with other federal, state, and local
laws applicable to the same activity or subject matter.

(2) In making its determinations pursuant to subsection (1)(b) through (h) of this section, the
agency must place in the rule-making file documentation of sufficient quantity and quality so as
to persuade a reasonable person that the determinations are justified.

(3) Before adopting rules described in subsection (5) of this section, an agency must place in the
rule-making file a rule implementation plan for rules filed under each adopting order. The plan
must describe how the agency intends to:

(a) Implement and enforce the rule, including a description of the resources the agency intends to
use;

(b) Inform and educate affected persons about the rule;

(c) Promote and assist voluntary compliance; and

(d) Evaluate whether the rule achieves the purpose for which it was adopted, including, to the
maximum extent practicable, the use of interim milestones to assess progress and the use of
objectively measurable outcomes.

(4) After adopting a rule described in subsection (5) of this section regulating the same activity
or subject matter as another provision of federal or state law, an agency must do all of the
following:
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(a) Coordinate implementation and enforcement of the rule with the other federal and state
entities regulating the same activity or subject matter by making every effort to do one or more
of the following:
(i) Deferring to the other entity;
(ii) Designating a lead agency; or
(iii) Entering into an agreement with the other entities specifying how the agency and entities
will coordinate implementation and enforcement.
If the agency is unable to comply with this subsection (4)(a), the agency must report to the
legislature pursuant to (b) of this subsection;
(b) Report to the joint administrative rules review committee:
(i) The existence of any overlap or duplication of other federal or state laws, any differences
from federal law, and any known overlap, duplication, or conflict with local laws; and
(ii) Make recommendations for any legislation that may be necessary to eliminate or mitigate any
adverse effects of such overlap, duplication, or difference.
(5)(a) Except as provided in (b) of this subsection, this section applies to:
(i) Significant legislative rules of the departments of ecology, labor and industries, health,
revenue, social and health services, and natural resources, the employment security department,
the forest practices board, the office of the insurance commissioner, the state building code
council, and to the legislative rules of the department of fish and wildlife implementing chapter
77.55 RCW; and
(ii) Any rule of any agency, if this section is voluntarily made applicable to the rule by the
agency, or is made applicable to the rule by a majority vote of the joint administrative rules
review committee within forty-five days of receiving the notice of proposed rule making under
RCW 34.05.320.
(b) This section does not apply to:
(i) Emergency rules adopted under RCW 34.05.350;
(ii) Rules relating only to internal governmental operations that are not subject to violation by a
nongovernment party;
(iii) Rules adopting or incorporating by reference without material change federal statutes or
regulations, Washington state statutes, rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of statewide significance, or, as
referenced by Washington state law, national consensus codes that generally establish industry
standards, if the material adopted or incorporated regulates the same subject matter and conduct
as the adopting or incorporating rule;
(iv) Rules that only correct typographical errors, make address or name changes, or clarify
language of a rule without changing its effect;
(v) Rules the content of which is explicitly and specifically dictated by statute, including any
rules of the department of revenue adopted under the authority of RCW 82.32.762(3);
(vi) Rules that set or adjust fees under the authority of RCW 19.02.075 or that set or adjust fees
or rates pursuant to legislative standards, including fees set or adjusted under the authority of
RCW 19.80.045;
(vii) Rules of the department of social and health services relating only to client medical or
financial eligibility and rules concerning liability for care of dependents; or
(viii) Rules of the department of revenue that adopt a uniform expiration date for reseller permits
as authorized in RCW 82.32.780 and 82.32.783.
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(c) For purposes of this subsection:

(i) A "procedural rule" is a rule that adopts, amends, or repeals (A) any procedure, practice, or
requirement relating to any agency hearings; (B) any filing or related process requirement for
making application to an agency for a license or permit; or (C) any policy statement pertaining to
the consistent internal operations of an agency.

(i) An "interpretive rule" is a rule, the violation of which does not subject a person to a penalty
or sanction, that sets forth the agency's interpretation of statutory provisions it administers.

(iii) A "significant legislative rule" is a rule other than a procedural or interpretive rule that (A)
adopts substantive provisions of law pursuant to delegated legislative authority, the violation of
which subjects a violator of such rule to a penalty or sanction; (B) establishes, alters, or revokes
any qualification or standard for the issuance, suspension, or revocation of a license or permit; or
(C) adopts a new, or makes significant amendments to, a policy or regulatory program.

(d) In the notice of proposed rule making under RCW 34.05.320, an agency must state whether
this section applies to the proposed rule pursuant to (a)(i) of this subsection, or if the agency will
apply this section voluntarily.

(6) By January 31, 1996, and by January 31st of each even-numbered year thereafter, the office
of regulatory assistance, after consulting with state agencies, counties, and cities, and business,
labor, and environmental organizations, must report to the governor and the legislature regarding
the effects of this section on the regulatory system in this state. The report must document:

(a) The rules proposed to which this section applied and to the extent possible, how compliance
with this section affected the substance of the rule, if any, that the agency ultimately adopted;

(b) The costs incurred by state agencies in complying with this section;

(¢) Any legal action maintained based upon the alleged failure of any agency to comply with this
section, the costs to the state of such action, and the result;

(d) The extent to which this section has adversely affected the capacity of agencies to fulfill their
legislatively prescribed mission;

(e) The extent to which this section has improved the acceptability of state rules to those
regulated; and

(f) Any other information considered by the office of financial management to be useful in
evaluating the effect of this section.

RCW 34.05.350 — Emergency Rules and Amendments.

(1) If an agency for good cause finds:

(a) That immediate adoption, amendment, or repeal of a rule is necessary for the preservation of
the public health, safety, or general welfare, and that observing the time requirements of notice
and opportunity to comment upon adoption of a permanent rule would be contrary to the public
interest;

(b) That state or federal law or federal rule or a federal deadline for state receipt of federal funds
requires immediate adoption of a rule; or

(¢) In order to implement the requirements or reductions in appropriations enacted in any budget
for fiscal year 2009, 2010, 2011, 2012, 2013, or in an omnibus transportation appropriations act
for the 2021-2023 biennium related to setting toll rates or ferry fares, which necessitates the need
for the immediate adoption, amendment, or repeal of a rule, and that observing the time
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requirements of notice and opportunity to comment upon adoption of a permanent rule would be
contrary to the fiscal needs or requirements of the agency,

the agency may dispense with those requirements and adopt, amend, or repeal the rule on an
emergency basis. The agency's finding and a concise statement of the reasons for its finding shall
be incorporated in the order for adoption of the emergency rule or amendment filed with the
office of the code reviser under RCW 34.05.380 and with the rules review committee.

(2) An emergency rule adopted under this section takes effect upon filing with the code reviser,
unless a later date is specified in the order of adoption, and may not remain in effect for longer
than one hundred twenty days after filing. Identical or substantially similar emergency rules may
not be adopted in sequence unless conditions have changed or the agency has filed notice of its
intent to adopt the rule as a permanent rule, and is actively undertaking the appropriate
procedures to adopt the rule as a permanent rule. This section does not relieve any agency from
compliance with any law requiring that its permanent rules be approved by designated persons or
bodies before they become effective.

(3) Within seven days after the rule is adopted, any person may petition the governor requesting
the immediate repeal of a rule adopted on an emergency basis by any department listed in RCW
43.17.010. Within seven days after submission of the petition, the governor shall either deny the
petition in writing, stating his or her reasons for the denial, or order the immediate repeal of the
rule. In ruling on the petition, the governor shall consider only whether the conditions in
subsection (1) of this section were met such that adoption of the rule on an emergency basis was
necessary. If the governor orders the repeal of the emergency rule, any sanction imposed based
on that rule is void. This subsection shall not be construed to prohibit adoption of any rule as a
permanent rule.

RCW 34.05.434 - Notice of hearing.

(1) The agency or the office of administrative hearings shall set the time and place of the hearing
and give not less than seven days advance written notice to all parties and to all persons who
have filed written petitions to intervene in the matter.

(2) The notice shall include:

(a) Unless otherwise ordered by the presiding officer, the names and mailing addresses of all
parties to whom notice is being given and, if known, the names and addresses of their
representatives;

(b) If the agency intends to appear, the mailing address and telephone number of the office
designated to represent the agency in the proceeding;

(c) The official file or other reference number and the name of the proceeding;

(d) The name, official title, mailing address, and telephone number of the presiding officer, if
known;

(e) A statement of the time, place and nature of the proceeding;

(f) A statement of the legal authority and jurisdiction under which the hearing is to be held;
(g) A reference to the particular sections of the statutes and rules involved,

(h) A short and plain statement of the matters asserted by the agency; and

(i) A statement that a party who fails to attend or participate in a hearing or other stage of an
adjudicative proceeding may be held in default in accordance with this chapter.
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(3) If the agency is unable to state the matters required by subsection (2)(h) of this section at the
time the notice is served, the initial notice may be limited to a statement of the issues involved. If
the proceeding is initiated by a person other than the agency, the initial notice may be limited to
the inclusion of a copy of the initiating document. Thereafter, upon request, a more definite and
detailed statement shall be furnished.

(4) The notice may include any other matters considered desirable by the agency.

(5) The notice may be served on a party via electronic distribution, with a party's agreement.

RCW 34.05.461 - Entry of orders.

(1) Except as provided in subsection (2) of this section:

(a) If the presiding officer is the agency head or one or more members of the agency head, the
presiding officer may enter an initial order if further review is available within the agency, or a
final order if further review is not available;

(b) If the presiding officer is a person designated by the agency to make the final decision and
enter the final order, the presiding officer shall enter a final order; and

(c) If the presiding officer is one or more administrative law judges, the presiding officer shall
enter an initial order.

(2) With respect to agencies exempt from chapter 34.12 RCW or an institution of higher
education, the presiding officer shall transmit a full and complete record of the proceedings,
including such comments upon demeanor of witnesses as the presiding officer deems relevant, to
each agency official who is to enter a final or initial order after considering the record and
evidence so transmitted.

(3) Initial and final orders shall include a statement of findings and conclusions, and the reasons
and basis therefor, on all the material issues of fact, law, or discretion presented on the record,
including the remedy or sanction and, if applicable, the action taken on a petition for a stay of
effectiveness. Any findings based substantially on credibility of evidence or demeanor of
witnesses shall be so identified. Findings set forth in language that is essentially a repetition or
paraphrase of the relevant provision of law shall be accompanied by a concise and explicit
statement of the underlying evidence of record to support the findings. The order shall also
include a statement of the available procedures and time limits for seeking reconsideration or
other administrative relief. An initial order shall include a statement of any circumstances under
which the initial order, without further notice, may become a final order.

(4) Findings of fact shall be based exclusively on the evidence of record in the adjudicative
proceeding and on matters officially noticed in that proceeding. Findings shall be based on the
kind of evidence on which reasonably prudent persons are accustomed to rely in the conduct of
their affairs. Findings may be based on such evidence even if it would be inadmissible in a civil
trial. However, the presiding officer shall not base a finding exclusively on such inadmissible
evidence unless the presiding officer determines that doing so would not unduly abridge the
parties' opportunities to confront witnesses and rebut evidence. The basis for this determination
shall appear in the order.

(5) Where it bears on the issues presented, the agency's experience, technical competency, and
specialized knowledge may be used in the evaluation of evidence.

(6) If a person serving or designated to serve as presiding officer becomes unavailable for any
reason before entry of the order, a substitute presiding officer shall be appointed as provided in
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RCW 34.05.425. The substitute presiding officer shall use any existing record and may conduct
any further proceedings appropriate in the interests of justice.

(7) The presiding officer may allow the parties a designated time after conclusion of the hearing
for the submission of memos, briefs, or proposed findings.

(8)(a) Except as otherwise provided in (b) of this subsection, initial or final orders shall be served
in writing within ninety days after conclusion of the hearing or after submission of memos,
briefs, or proposed findings in accordance with subsection (7) of this section unless this period is
waived or extended for good cause shown. The initial or final order may be served on a party via
electronic distribution, with a party's agreement.

(b) This subsection does not apply to the final order of the shorelines hearings board on appeal
under RCW 90.58.180(3).

(9) The presiding officer shall cause copies of the order to be served on each party and the
agency.

RCW 34.05.467 - Stay.

A party may submit to the presiding or reviewing officer, as is appropriate to the stage of the
proceeding, a petition for stay of effectiveness of a final order within ten days of its service
unless otherwise provided by statute or stated in the final order. Disposition of the petition for
stay shall be made by the presiding officer, reviewing officer, or agency head as provided by
agency rule. Disposition may be made either before or after the effective date of the final order.
Disposition denying a stay is not subject to judicial review.

RCW 34.05.470 - Reconsideration.

(1) Within ten days of the service of a final order, any party may file a petition for
reconsideration, stating the specific grounds upon which relief is requested. The place of filing
and other procedures, if any, shall be specified by agency rule.

(2) No petition for reconsideration may stay the effectiveness of an order.

(3) If a petition for reconsideration is timely filed, and the petitioner has complied with the
agency's procedural rules for reconsideration, if any, the time for filing a petition for judicial
review does not commence until the agency disposes of the petition for reconsideration. The
agency is deemed to have denied the petition for reconsideration if, within twenty days from the
date the petition is filed, the agency does not either: (a) Dispose of the petition; or (b) serve the
parties with a written notice specifying the date by which it will act on the petition.

(4) Unless the petition for reconsideration is deemed denied under subsection (3) of this section,
the petition shall be disposed of by the same person or persons who entered the order, if
reasonably available. The disposition shall be in the form of a written order denying the petition,
granting the petition and dissolving or modifying the final order, or granting the petition and
setting the matter for further hearing.

(5) The filing of a petition for reconsideration is not a prerequisite for seeking judicial review.
An order denying reconsideration, or a notice provided for in subsection (3)(b) of this section is
not subject to judicial review.

RCW 34.05.473 - Effectiveness of orders.
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(1) Unless a later date is stated in an order or a stay is granted, an order is effective when entered,
but:

(a) A party may not be required to comply with a final order unless the party has been served
with or has actual knowledge of the final order;

(b) A nonparty may not be required to comply with a final order unless the agency has made the
final order available for public inspection and copying or the nonparty has actual knowledge of
the final order;

(c) For purposes of determining time limits for further administrative procedure or for judicial
review, the determinative date is the date of service of the order.

(2) Unless a later date is stated in the initial order or a stay is granted, the time when an initial
order becomes a final order in accordance with RCW 34.05.461 is determined as follows:

(a) When the initial order is entered, if administrative review is unavailable; or

(b) When the agency head with such authority enters an order stating, after a petition for
administrative review has been filed, that review will not be exercised.

(3) This section does not preclude an agency from taking immediate action to protect the public
interest in accordance with RCW 34.05.479.

RCW 34.05.479 - Emergency adjudicative proceedings.

(1) Unless otherwise provided by law, an agency may use emergency adjudicative proceedings in
a situation involving an immediate danger to the public health, safety, or welfare requiring
immediate agency action.

(2) The agency may take only such action as is necessary to prevent or avoid the immediate
danger to the public health, safety, or welfare that justifies use of emergency adjudication.

(3) The agency shall enter an order, including a brief statement of findings of fact, conclusions of
law, and policy reasons for the decision if it is an exercise of the agency's discretion, to justify
the determination of an immediate danger and the agency's decision to take the specific action.

(4) The agency shall give such notice as is practicable to persons who are required to comply
with the order. The order is effective when entered.

(5) After entering an order under this section, the agency shall proceed as quickly as feasible to
complete any proceedings that would be required if the matter did not involve an immediate
danger.

(6) The agency record consists of any documents regarding the matter that were considered or
prepared by the agency. The agency shall maintain these documents as its official record.

(7) Unless otherwise required by a provision of law, the agency record need not constitute the
exclusive basis for agency action in emergency adjudicative proceedings or for judicial review
thereof.
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(8) This section shall not apply to agency action taken pursuant to a provision of law that
expressly authorizes the agency to issue a cease and desist order. The agency may proceed,
alternatively, under that independent authority.

RCW 34.05.534 - Exhaustion of administrative remedies.

A person may file a petition for judicial review under this chapter only after exhausting all
administrative remedies available within the agency whose action is being challenged, or
available within any other agency authorized to exercise administrative review, except:

(1) A petitioner for judicial review of a rule need not have participated in the rule-making
proceeding upon which that rule is based, have petitioned for its amendment or repeal, have
petitioned the joint administrative rules review committee for its review, or have appealed a
petition for amendment or repeal to the governor;

(2) A petitioner for judicial review need not exhaust administrative remedies to the extent that
this chapter or any other statute states that exhaustion is not required; or

(3) The court may relieve a petitioner of the requirement to exhaust any or all administrative
remedies upon a showing that:

(a) The remedies would be patently inadequate;

(b) The exhaustion of remedies would be futile; or

(c) The grave irreparable harm that would result from having to exhaust administrative remedies
would clearly outweigh the public policy requiring exhaustion of administrative remedies.

RCW 34.05.550 -~ Stay and other temporary remedies.

(1) Unless precluded by law, the agency may grant a stay, in whole or in part, or other temporary
remedy.

(2) After a petition for judicial review has been filed, a party may file a motion in the reviewing
court seeking a stay or other temporary remedy.

(3) If judicial relief is sought for a stay or other temporary remedy from agency action based on
public health, safety, or welfare grounds the court shall not grant such relief unless the court
finds that:

(a) The applicant is likely to prevail when the court finally disposes of the matter;

(b) Without relief the applicant will suffer irreparable injury;

(c) The grant of relief to the applicant will not substantially harm other parties to the
proceedings; and

(d) The threat to the public health, safety, or welfare is not sufficiently serious to justify the
agency action in the circumstances.

(4) If the court determines that relief should be granted from the agency's action granting a stay
or other temporary remedies, the court may remand the matter or may enter an order denying a
stay or granting a stay on appropriate terms.

RCW 34.05.570 - Judicial review.
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(1) Generally. Except to the extent that this chapter or another statute provides otherwise:

(a) The burden of demonstrating the invalidity of agency action is on the party asserting
invalidity;

(b) The validity of agency action shall be determined in accordance with the standards of review
provided in this section, as applied to the agency action at the time it was taken;

(c) The court shall make a separate and distinct ruling on each material issue on which the court's
decision is based; and

(d) The court shall grant relief only if it determines that a person seeking judicial relief has been
substantially prejudiced by the action complained of.

(2) Review of rules. (a) A rule may be reviewed by petition for declaratory judgment filed
pursuant to this subsection or in the context of any other review proceeding under this section. In
an action challenging the validity of a rule, the agency shall be made a party to the proceeding.
(b)(1) The validity of any rule may be determined upon petition for a declaratory judgment
addressed to the superior court of Thurston county, when it appears that the rule, or its threatened
application, interferes with or impairs or immediately threatens to interfere with or impair the
legal rights or privileges of the petitioner. The declaratory judgment order may be entered
whether or not the petitioner has first requested the agency to pass upon the validity of the rule in
question.

(ii) From June 10, 2004, until July 1, 2008:

(A) If the petitioner's residence or principal place of business is within the geographical
boundaries of the third division of the court of appeals as defined by RCW 2.06.020(3), the
petition may be filed in the superior court of Spokane, Yakima, or Thurston county; and

(B) If the petitioner's residence or principal place of business is within the geographical
boundaries of district three of the first division of the court of appeals as defined by RCW
2.06.020(1), the petition may be filed in the superior court of Whatcom or Thurston county.

(¢) In a proceeding involving review of a rule, the court shall declare the rule invalid only if it
finds that: The rule violates constitutional provisions; the rule exceeds the statutory authority of
the agency; the rule was adopted without compliance with statutory rule-making procedures; or
the rule is arbitrary and capricious.

(3) Review of agency orders in adjudicative proceedings. The court shall grant relief from an
agency order in an adjudicative proceeding only if it determines that:

(a) The order, or the statute or rule on which the order is based, is in violation of constitutional
provisions on its face or as applied;

(b) The order is outside the statutory authority or jurisdiction of the agency conferred by any
provision of law;

(¢) The agency has engaged in unlawful procedure or decision-making process, or has failed to
follow a prescribed procedure;

(d) The agency has erroneously interpreted or applied the law;

(e) The order is not supported by evidence that is substantial when viewed in light of the whole
record before the court, which includes the agency record for judicial review, supplemented by
any additional evidence received by the court under this chapter;

(f) The agency has not decided all issues requiring resolution by the agency;

(g) A motion for disqualification under RCW 34.05.425 or 34.12.050 was made and was
improperly denied or, if no motion was made, facts are shown to support the grant of such a
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motion that were not known and were not reasonably discoverable by the challenging party at the
appropriate time for making such a motion;

(h) The order is inconsistent with a rule of the agency unless the agency explains the
inconsistency by stating facts and reasons to demonstrate a rational basis for inconsistency; or

(1) The order is arbitrary or capricious.

(4) Review of other agency action.

(a) All agency action not reviewable under subsection (2) or (3) of this section shall be reviewed
under this subsection.

(b) A person whose rights are violated by an agency's failure to perform a duty that is required
by law to be performed may file a petition for review pursuant to RCW 34.05.514, seeking an
order pursuant to this subsection requiring performance. Within twenty days after service of the
petition for review, the agency shall file and serve an answer to the petition, made in the same
manner as an answer to a complaint in a civil action. The court may hear evidence, pursuant to
RCW 34.05.562, on material issues of fact raised by the petition and answer.

(c) Relief for persons aggrieved by the performance of an agency action, including the exercise
of discretion, or an action under (b) of this subsection can be granted only if the court determines
that the action is:

(1) Unconstitutional;

(ii) Outside the statutory authority of the agency or the authority conferred by a provision of law;
(111) Arbitrary or capricious; or

(iv) Taken by persons who were not properly constituted as agency officials lawfully entitled to
take such action.

D. Case Law.

Motion for Reconsideration.

On motion of the aggrieved party, a verdict may be vacated and a new trial granted to all or any
of the parties, and on all the issues, or on some of the issues when such issues are clearly and
fairly separable and distinct, or any other decision or order may be vacated and reconsideration
granted. See CR 59.

A new trial or reconsideration may be granted for any of the following causes materially
effecting the substantial rights of such parties:

Irregularities - Irregularity in the proceedings of the court, jury or adverse party, or any
order of the court, or abuse of discretion, by which such party was prevented from having
a fair trial. CR 59; Welborn, supra. [time limit imposed for presenting case not
irregularity warranting new trial]; Rhodes v. Rains, 13 Wn. App.2d 1136 (2020)
[unpublished] (citing Kimball v. Otis Elevator Co., 89 Wn. App. 169, 178,947 P.2d 1275
(1997)) [mistrial should be granted only when there is nothing court can say or do to
remedy harm caused by irregularity].

Newly Discovered Evidence - Newly discovered evidence, material for the party making
the application, which such party could not with reasonable diligence have discovered
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and produced at the trial. CR 59. A new trial may be granted on the basis of newly
discovered evidence if the evidence: (i) will probably change the outcome of the trial; (ii)
was discovered since trial; (iii) could not have been discovered before trial by the
exercise of due diligence; (iv) is material; and (v) is not merely cumulative or
impeaching]. Thomason v. Stennes, 16 Wn. App.2d 1026 (2021) [unpublished] (citation
omitted]).

Error of Law - Error in law occurring at the trial and objected to at the time by the party
making the application. CR 59. Alleged errors of law are reviewed de novo. Thorn v.
Sunset Chevrolet, Inc., 17 Wn. App.2d 897, 907-08, 492 P.3d 874 (2021).

Substantial Justice - That substantial justice has not been done. CR 59; Coogan, 197
Wn.2d at 810-11; Millies v. LandAmerica Transnation, 185 Wn.2d 302, 319-320, 372
P.3d 111 (2016) [denial of CR 59(a)(9) new trial motion affirmed where movant claimed
verdict form deficient but did not except to form until after verdict]; Aminpour v.
Englund, 18 Wn. App.2d 1049 (2021) [unpublished] [reconsideration order reversed
where record did not prove it was warranted to further substantial justice]. Courts rarely
grant new trials under this catchall provision given the other broad grounds under CR 59.
See, Millies, 185 Wn.2d at 319.

See, CR 59.

A motion for a new trial or reconsideration must: (1) be filed no later than 10 days after the entry of
the judgment, order, or other decision; and (2) be noted at the time it is filed to be heard or otherwise
considered within 30 days after entry of the judgment, order, or other decision, unless the court
directs otherwise. CR 59. The motion must also “identify the specific reasons in fact and law as to
each ground on which the motion is based.” Id.

When a motion for reconsideration or new trial is filed and served, the judge by whom it is to be
heard may, on the court’s own motion or on application, determine whether the motion: (1) must be
heard before entry of judgment; (2) must be heard before or at the same time as the presentation of
the findings and conclusions and/or judgment, and the hearing on any other pending motion; and (3)
whether the motion or motions and presentation shall be heard on oral argument or submitted on
briefs, and if on briefs, the time within which the briefs must be served and filed. See LCR 59 and
CR 59.

Injunctions.

An injunction is an order of the court, entered on behalf of the plaintiff for the purpose of
preventing a particular harm to the plaintiff by the defendant. In re Request of Rosier, 105
Wash. 2d 606, 717 P.2d 1353, 12 Media L. Rep. (BNA) 2233 (1986). It is the principal, and
probably the most important, equitable relief granted by the court. Blanchard v. Golden Age
Brewing Co., 188 Wash. 396, 63 P.2d 397 (1936).
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Injunctions may be granted to protect a wide variety of personal and property rights. An
injunction is a flexible remedy that may be tailored to the needs of a particular case. Itis,
nevertheless, an extraordinary remedy. Generally, an injunction will not be granted if the
plaintiff has an adequate remedy at law, such as a civil suit against the defendant or criminal
prosecution of the defendant.

Classically, an injunction is an in personam order of a court of equity. It purports to accomplish
nothing by itself but requires a person or a group of persons to do or refrain from doing specified
acts. Lyle v. Haskins, 24 Wash. 2d 883, 168 P.2d 797 (1946). However, equity may sometimes
act in rem, or make decrees that bind the property in the hands of transferees, as well as the
persons before the court. Id.

Although an injunction may be temporary, preliminary, or permanent, the same equitable
principles govern the availability of the remedy in every instance. See CR 65; Federal Way
Family Physicians, Inc. v. Tacoma Stands Up for Life, 106 Wash. 2d 261, 721 P.2d 946 (1986)
(requirements must be satisfied by a party seeking injunctive relief, regardless of whether the
relief sought is temporary, preliminary, or permanent).

To obtain a temporary or permanent injunction, the moving party must show: (1) it has a clear
legal or equitable right; (2) a well-grounded fear of immediate invasion of that right; and (3) that
the acts complained of are either resulting in or will result in actual and substantial injury. See
ch. 7.40 RCW; CR 65; Riddle v. Elofson, 193 Wn.2d 423, 436, 439 P.3d 647 (2019) (citing Tyler
Pipe Indus., Inc. v. State, Dep't of Revenue, 96 Wn.2d 785, 792, 638 P.2d 1213 (1982)); Anti-
Smoking All. v. Tacoma-Pierce Cnty. Dep't of Health & Health Bd., 13 Wn. App. 2d 438, 451,
464 P.3d 1205 (2020).

Due Process.

No person shall be deprived of life, liberty, or property without due process of law. U.S. Const.
amends. 5, 14 § 1, Const. art. 1, § 3. Procedural due process requires notice and an opportunity
to be heard at a meaningful time and in a meaningful manner appropriate to the case. See
Mathews v. Eldridge, 424 U.S. 319, 34849, 96 S. Ct. 893, 47 L. Ed. 2d 18 (1976); Yim, 194
Wn.2d at 688; Prostov v. State, Dep't of Licensing, 186 Wn. App. 795, 810, 349 P.3d 874 (2015).

Due process is flexible and calls for such procedural protections as the particular situation
demands. Mathews, 424 U.S. at 334; Morrissey v. Brewer, 408 U.S. 471, 481, 92 S. Ct. 2593,
2600, 33 L. Ed. 2d 484 (1972).

In determining what process is due, courts balance: (1) the private interest involved; (2) the
likelihood of erroneous deprivation of the private interest; and (3) the government interest
involved. See Prostov, 186 Wn. App. at 810—11 (citation omitted). A process satisfies minimum
constitutional requirements when it provides adequate safeguards to persons confronted by
actions instigated against them by the state. Id. at 811 (quoting Nguyen v. State, Dep't of Health
Med. Quality Assurance Comm'n, 144 Wn.2d 516, 524, 29 P.3d 689 (2001)).
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Primary among such safeguards is the standard of proof as it instructs the factfinder concerning
the degree of confidence our society thinks the factfinder should have in the correctness of
factual conclusions for a particular type of adjudication. See Nguyen, 144 Wn.2d at 524.

Judicial Discretion.

“A trial judge afforded discretion is not free to act at whim or in boundless fashion, and
discretion does not allow the trial judge to make any decision [they are] inclined to make.”
Curry, 191 Wn.2d at 484. Within bounds set by caseload and statute, however, “the grant of
discretion is broad”; and “[a]ffording . . . a trial court [discretion] allows [it] to operate within a
‘range of acceptable choices.’” Id. (citations omitted).

A trial court abuses its discretion if its decision is manifestly unreasonable or is based on
untenable grounds or reasons. Wood v. Milionis Constr., Inc., 198 Wn.2d 105, 119, 492 P.3d 813
(2021); Gilmore v. Jefferson Cty. Pub. Transp. Benefit Area, 190 Wn.2d 483, 415 P.3d 212
(2018).

A decision is manifestly unreasonable if it falls outside the range of acceptable choices given the
facts and the applicable legal standard; it is based on untenable grounds if the factual findings are
not supported by the record; and it is based on untenable reasons if it is based on an incorrect
legal standard or the facts do not meet the requirements of the correct standard. Curry, 191
Wn.2d at 483—-84; State v. Dye, 178 Wn.2d 541, 548, 309 P.3d 1192 (2013).

To reduce the chance of error, trial courts making discretionary rulings are encouraged
to:

L consider and weigh required factors;
2 give specific reasons for stated decisions; and
3 make appropriate records.

See, e.g., State v. Bluford, 188 Wn.2d 298, 310, 393 P.3d 1219 (2017); SentinelC3, Inc.
v. Hunt, 181 Wn.2d 127, 144-45, 331 P.3d 40 (2014); Mahler v. Szucs, 135 Wn.2d 398,
434-35, 957 P.2d 632 (1998), order corrected on denial of reconsideration, 966 P.2d
305 (Wash. 1998); Spohn v. Dep't of Labor & Indus., 17 Wn. App. 2d 805, 81213, 488
P.3d 889 (2021); State v. Dennington, 12 Wn. App. 2d 845, 851, 460 P.3d 643, review
denied, 196 Wn.2d 1003, 471 P.3d 225 (2020).

1. EVIDENCE THE COURT CONSIDERED
The Court considered the following:

1. Plaintiff’s Motion for Reconsideration filed September 21, 2023.

2. Declaration of Simon Peter Serrano filed September 21, 2023 with Exhibit A — Opinion
and Order on Plaintiffs’ Motion for Declaratory and Injunction Relief, which was entered
and signed by Joseph M. Burrowes on September 11, 2023, Exhibit B — Petition for
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Judicial Review and Civil Cover Sheet filed in Yakima County on behalf of Dr.
Wilkinson appealing the Washington Medical Commission’s Findings of Fact,
Conclusions of Law, and Final Order issued on Master Case No.M2022-196, In the
Matter of Richard S. Wilkinson, MD, Credential No. MD.MD.00016229, filed September
13, 2023.

3. Plaintiffs’ Preliminary Injunction and Declaratory Relief filed September 21, 2023.

4. Defendant’s Response to Plaintiffs’ Motion for Reconsideration.

IVv. COURT’S DECISION

According to CR 59, any party may file and motion for reconsideration based upon the
following; (1) Irregularity in the proceedings of the court, (4) Newly discovered evidence,
material for the party making the application, which the party could not with reasonable
diligence have discovered and produced at the trial; (7) That there is no evidence or reasonable
inference from the evidence to justify the verdict or the decision, or that it is contrary to law; or
(9) that substantial justice has not been done. See CR 59.

In this case, the Court finds the Plaintiffs’ have failed to include any evidence to support any
legal basis listed under CR 59. For example, a copy of a Final Order, the Findings and
Conclusions Order or a “record” of the proceedings which identifies the evidence presented
during the administrative hearings. In addition, the Plaintiffs’ have failed to provide any
evidence that they have exhausted all administrative remedies as provided by RCW 34.05.534.

Therefore, the Plaintiff’s Motion for Reconsideration of Order Staying Plaintiffs’ Motion for
Declaratory and Injunction Relief is hereby DENIED.

In addition, the Plaintiffs’ Motion for a Preliminary Injunction and Declaratory Relief is hereby
DENIED.

Very truly yours,

Benton and Franklin County Superior Court
JMB/jmb

Enclosed; Order Denying Plaintiff’s Motion for Reconsideration and Motion for Declaratory and
Injunction Relief.

41



