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INTEREST OF AMICUS CURIAE!

The Center for Environmental Accountability (“CEA”) is a non-
profit organization dedicated to promoting transparency and accounta-
bility in environmental and energy policy, including accountability to
law. CEA has no position on the best reading of the statute in question,
but it has a strong interest in ensuring that the Supreme Court’s decision
in Loper Bright Enterprises v. Raimondo, 144 S. Ct. 2244 (2024), 1s faith-

fully applied.

1 No party’s counsel authored this brief in whole or in part, and no one
other than amicus contributed money intended to fund preparing or sub-
mitting the brief.
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INTRODUCTION

Under Chevron, courts reviewed agency interpretations in two
steps. Loper Bright, 144 S. Ct. at 2264. First, a court would ask whether
Congress “ha[d] directly spoken to the precise question at issue,” and fol-
low the law as written when the law was “clear.” Id. (quotation omitted).
Second, if “the statute [was] silent or ambiguous with respect to the spe-
cific issue,” a court “had to set aside the traditional interpretive tools and
defer to the agency if it had offered a permissible construction of the stat-
ute,” even if the agency’s reading of the statute was not “the reading the
court would have reached if the question initially had arisen in a judicial
proceeding.” Id. (quotation omitted). In other words, when the statute
was unclear, judges had to defer to the executive on questions of legal
Interpretation.

Loper Bright “places a tombstone on Chevron no one can miss.” Id.
at 2275 (Gorsuch, J., concurring). Remarkably, however, the panel deci-
sion whistles past the grave. It treats Chevron-era precedent as binding,
misapplying the Supreme Court’s instructions. Although Loper Bright in-
structs lower courts to follow Supreme Court “holdings” that “specific

agency actions are lawful,” lower courts must follow Loper Bright, not



circuit-level precedent based upon Chevron. Id. at 2273 (emphasis
added). Doing otherwise, as the panel did, defies Loper Bright. See
Op. 25-27 (Kethledge, J., dissenting in part, concurring in the judgment
in part).

The panel decision’s misunderstanding of Loper Bright warrants
review by the full Court. Given the dozens of Supreme Court decisions
and countless circuit-level decisions that reached “step two” of Chevron
over the last forty years, the panel decision will ensure that Chevron, and
its “byzantine set of preconditions and exceptions,” id. at 2269, remains
a regular part of this Court’s jurisprudence. The decision’s muddled rea-
soning will also puzzle judges and the public for years to come, while in-
spiring further executive overreach. The full Court should step in now to
maintain consistency with Supreme Court precedent: Loper Bright, not

Chevron.

LEGAL BACKGROUND

This case involves a legal dispute about the meaning of Title X of
the Public Health Service Act. 42 U.S.C. § 300 et seq. Title X authorizes
the Secretary of the Department of Health and Human Services “to make

grants ... and to enter into contracts” to fund “voluntary family planning



projects which shall offer a broad range of acceptable and effective family
planning methods and services.” Id. § 300(a). But in Section 1008, the
statute provides that “[n]Jone of the funds appropriated under this sub-
chapter shall be used in programs where abortion is a method of family
planning.” Id. § 300a-6. The “threshold issue” is: who decides what this
means in a case or controversy? The Secretary, or an Article III judge?
Op. 24 (Kethledge, J., dissenting in part, concurring in the judgment in
part).

For decades, the answer has been the Secretary, and grantees have
been subject to regulatory whiplash with changing presidential admin-
istrations.

In 1988, the Secretary prohibited grantees from counseling their
patients on abortion or referring patients for an abortion. 42 C.F.R.
§ 59.8(a)(1) (1989). The Supreme Court upheld that rule in Rust v. Sulli-
van, 500 U.S. 173 (1991). Rust, however, was “a Chevron case down to its
bones.” Op. 24 (Kethledge, J., dissenting in part, concurring in the judg-
ment in part). Citing Chevron, the Court did “not dwell on the plain lan-
guage of the statute because ... the language 1s ambiguous.” Rust, 500

U.S. at 184. The Court said that the Secretary followed a “reasoned



analysis,” and so the Court “must defer to the Secretary’s permissible
construction of the statute.” Id. at 187.

Since Rust, the rules have changed several times. See Ohio v.
Becerra, 87 F.4th 759, 765—67 (6th Cir. 2023). The latest flip-flop came in
2021. 86 Fed. Reg. 56,144 (Oct. 7, 2021). In that rule, the Secretary man-
dates what the Secretary prohibited in 1988: grantees must provide coun-
seling on “pregnancy termination” (i.e., abortion), and refer patients for
an abortion upon request. 42 C.F.R. § 59.5(a)(5)(1)(C), (11). In Ohio, this
Court upheld the rule because under Rust’s then-binding Chevron anal-
ysis, the “question is not whether this is the best interpretation of § 1008,
only whether it is an impermissible one. We cannot say that it is.” Ohio,
87 F.4th at 772.

ARGUMENT

1. THE PANEL DECISION CONFLICTS WITH LOPER BRIGHT

While this appeal was pending, the Supreme Court overruled Cheuv-
ron. That means two things here. First, the reasoning of Rust no longer
controls. Second, Ohio has been abrogated. The panel decision misses

both points.



A. Rust Does Not Control

Loper Bright gives lower courts clear instructions for applying
Chevron-era Supreme Court precedent after Chevron. The precedential
effect of past Supreme Court Chevron step two cases i1s limited to “hold-
ings” that “specific agency actions are lawful.” 144 S. Ct. at 2273 (empha-
sis added). For instance, the “Clean Air Act holding of Chevron itself’—
that EPA’s 1981 regulation adopting a plantwide definition of “stationary
source” was lawful—remains “subject to statutory stare decisis.” Id. EPA
would not get judicial deference now if it decided to require a permit for
each smokestack within a plant. The only way for EPA to justify that
change today would be to follow the “single, best meaning” of “stationary
source.” Id. at 2266.

Applying Loper Bright’s clear instructions, Rust doesn’t govern this
case. Rust’s surviving “holding” is that one “specific agency action”—the
1988 regulation—is “lawful.” 500 U.S. at 179. This case involves a chal-
lenge to the opposite rule—the 2021 rule commanding what the rule in
Rust prohibited: counseling and referrals on abortion. So, Rust doesn’t

help the Secretary.



The panel decision nevertheless concludes that “abandoning Rust
... based on [its] reliance on Chevron, is unwarranted.” Op. 15. That con-
clusion is mystifying. By overruling Chevron, the Supreme Court has
made crystal clear that Rust’s analysis is not good law: only the holding
that the 1988 rule was valid remains. There is no Rust deference. There
was Chevron deference. And with Chevron gone, Rust’s deferential rea-
soning is gone too. The panel decision’s contrary suggestion is both wrong
and confusing.

B. Ohio Does Not Control

Ohio involved the same 2021 rule. Cf. Op. 14. But Loper Bright has
entirely “undermined” Ohio’s reasoning, so Ohio has been abrogated. The
Ne. Ohio Coal. for the Homeless v. Husted, 831 F.3d 686, 720 (6th Cir.
2016).

Ohio faithfully applied the Chevron-deference framework that “re-
main[ed] standing” at the time. Nat'l| Republican Senatorial Comm. v.
Fed. Elec Comm’n, No. 24-3051, 2024 WL 4052976, at *4 (6th Cir. Sept.
5, 2024) (en banc). The Court acknowledged the “odd spot” it found itself
in—bound to follow the reasoning of Chevron and Rust, while aware that

doctrine may not be around for long. 87 F.4th at 769. The Court took as



its “starting point” Rust’s conclusion that section 1008 was ambiguous.
Id. at 770. The Court therefore upheld the regulation as reasonable under
step two of Chevron, while noting that it could not answer “whether this
1s the best interpretation of section 1008.” Id. at 772.

That reasoning has been entirely undermined by later precedent.
Now, “[c]Jourts must exercise their independent judgment in deciding
whether an agency acted within its statutory authority.” Loper Bright,
144 S. Ct. at 2273. Courts “may not defer to an agency interpretation of
the law simply because a statute 1s ambiguous.” Id. Thus, a circuit-level
decision such as Ohio that defers to an agency’s interpretation under step
two, without ever deciding the best reading of the statute, is no longer be
binding, let alone “persuasive,” as the panel decision confusingly sug-
gests. Op. 14 & n.7.

Once the Supreme Court “abandon[s]” a governing “test,” lower
courts “err” by continuing to follow circuit precent applying the test. Ken-
nedy v. Bremerton Sch. Dist., 597 U.S. 507, 534—36 (2022); Bryan A. Gar-
ner, The Law of Judicial Precedent 31 (2016) (“What happens when the

Supreme Court overturns the standard that it had previously used to



resolve a particular class of cases? Are the results of prior cases reached
under the old standard still binding precedent? The answer is no.”).
Although the panel decision’s reasoning is unclear, the panel may
have mistakenly taken Loper Bright’s instructions about statutory prec-
edent as equally applicable to circuit-level precedent. The panel decision
asserts that “[ulnremarked upon [in Loper Bright] was whether statutory
stare decisis includes circuit precedent.” Op. 14. But unless the Supreme
Court expressly says otherwise, circuit courts should adhere to Supreme
Court precedent, not “abrogated” panel precedent. Wright v. Spaulding,
939 F.3d 695, 700 (6th Cir. 2019). No Supreme Court “remark” is neces-
sary, because the Supreme Court assumes that circuit courts will adhere
to its decisions over circuit precedent. The Court was therefore wrong to
hold that “abandoning ... Ohio based on [its] reliance on Chevron, is un-

warranted.” Op. 15.2

2 In any event, Ohio wouldn’t bind the full Court en banc. Cf. Kyocera
Corp. v. Prudential-Bache Trade Servs., Inc., 341 F.3d 987, 995 (9th Cir.
2002) (en banc). The question would be whether Rust’s reasoning still
controls, and the answer is no. See supra I.A.



II. THE PANEL DECISION IS EXCEPTIONALLY IMPORTANT

This case involves a “question of exceptional importance.” Fed. R.
App. P. 35(a)(2). The panel decision licenses a continuation of Chevron
deference. On one reading, any statute that either the Supreme Court or
this Court has said is ambiguous under Chevron continues to implicitly
delegate to agencies the authority to flip-flop into new binding interpre-
tations.

That would perpetuate one of Chevron’s “wors|[t]” features: constant
executive flip flops. Loper Bright, 144 S. Ct. at 2265. For example, the
Supreme Court has held that the Communications Act is ambiguous on
whether broadband providers are a “telecommunications service” subject
to common carrier rules, and deferred to the FCC’s view. Nat’l Cable &
Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 1000 (2005)
(“Brand X’). On the panel’s theory, this Court would have to “accede” to
the reasoning of Brand X and thus defer to the ephemeral view of the
latest FCC political appointees. Compare United States Telecom Ass’n v.
FCC, 825 F.3d 674, 704 (D.C. Cir. 2016) (deferring to FCC), and Mozilla
Corp. v. FCC, 940 F.3d 1, 18 (D.C. Cir. 2019) (“Once again, the Commis-

sion has switched its tack.”), with In re MCP No. 185, No. 24-7000, 2024



WL 3650468, at *5 (6th Cir. Aug. 1, 2024) (Sutton, C.dJ., concurring) (fol-
lowing “the best reading of the” Communications Act instead).

There 1s no shortage of Chevron step two cases. The U.S. Solicitor
General i1dentified 70 “Chevron cases” issued by the Supreme Court dur-
ing the forty years of Chevron’s era. Brief for the Respondents 68a—72a,
Loper Bright, 144 S. Ct. 2244. Because the panel appears to “accede” to
circuit precedent too, the possibilities are endless. One study estimated
that 70 percent of the 1,186 circuit court decisions applying Chevron be-
tween 2003 and 2013 reached step two, so the panel decision’s reasoning
would implicate numerous statutory provisions. Kent Barnett & Christo-
pher J. Walker, Chevron in the Circuit Courts, 116 Mich. L. Rev. 1, 35
(2017).

The consequences would be especially felt in environmental law,
where Chevron deference has frequently been applied. For instance, EPA
could replace the plantwide “bubble concept” with individual smokestack
permits, and receive judicial deference. See Chevron, U.S.A., Inc. v. Nat.
Res. Def. Council, Inc., 467 U.S. 837, 859—66 (1984). The same logic would

apply to other environmental statutes where the Supreme Court has

10



reached step two.3 And under the panel decision, deference would apply
to dozens of provisions in environmental statutes that have been con-
strued as ambiguous in numerous circuit-level decisions over forty years.
See Barnett & Walker, supra, at 27-28 (“environment” the most frequent
1ssue after immigration); see also id. 55 (Chevron applied in 90% of EPA
cases). In short, the panel decision will matter in a large “number of
cases,” including environmental cases. Issa v. Bradshaw, 910 F.3d 872,
877 (6th Cir. 2018) (Sutton, C.dJ., concurring in denial of en banc review).

Rehearing is also urgently needed to “produce consistent and prin-
cipled circuit law.” Mitts v. Bagley, 626 F.3d 366, 370 (6th Cir. 2010) (Sut-
ton, C.J., concurring in the denial of en banc review). The panel acknowl-
edges that Loper Bright was “not addressed by the parties in their brief-
ing.”4 Op. 14. But that counsels against “taking sides on how to approach

this question ... until the issue has been raised by the parties, it has been

3 See, e.g., Nat’l Ass’n of Home Builders v. Defs. Of Wildlife, 551 U.S. 644,
664—69 (2007) (upholding rule providing that ESA consultation is unnec-
essary at step two of Chevron); Entergy Corp. v. Riverkeeper, Inc., 556
U.S. 208, 218 (2009) (upholding rule allowing agency to consider cost-
benefit when setting standard for power plant cooling water intake struc-
tures).

4 Tennessee requested supplemental briefing. See ECF No. 44, at 2.

11



briefed and it makes a difference to the outcome of the case.” United
States v. Blackie, 548 F.3d 395, 404 (6th Cir. 2008) (Sutton, C.dJ., concur-
ring). The panel decision nevertheless goes out of its way to conclude that
“abandoning Rust and Ohio based on their reliance on Chevron, is un-
warranted.” Op. 15. The Court should not settle the continued viability
of Chevron-based precedent without briefing.

Lack of briefing may explain the panel decision’s shambolic reason-
ing. The panel decision at one point suggests that Ohio should not receive
weight as precedent because it was decided under step two of Chevron.
Op. 14 & n.7. But then why “accede” to Ohio’s holding and affirm its
“precedential effect”? Id. at 15. Similarly, the panel decision correctly ad-
mits that the “specific agency action” in Rust that is subject to statutory
stare decisis was the 1988 rule, not the 2021 rule, but the panel “ac-
cede[s]” to the holding of Rust anyway. Id. Judges in this circuit will have
to make sense of this muddled reasoning if the decision stands. They will

struggle.

CONCLUSION

The Court should grant rehearing.
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